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ABSTRACT 


tiie paper is a study of the present Laws of Alberta 
Concerning execution against land. ft deals in detail with 
DOewWItneastatutory and common law se@urces- for these Jaws. 
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back@roiund of this writ is discussed and the pranciples which 
are used by the Courts in determining whether an interest in 
Panag is) or eis mot subject. to execution ander it are ‘considered 
at length. 


The method of execution under fiers? facias is to 
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naveds sterifl seize the execution debtor's land, to selii it 
and to pay the proceeds to the execution creditor and to any 
others who may be entitled to share in the proceeds, The 
procedure to be followed in commencing and completing such 
an execution is therefore dealt with as well. 
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iheaideot the execution “creditor's right to execution at iaw. 
Several different kinds of equitable execution are described, 
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COUrte Of EGULtY in deciding whether or not to erant this 
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Chapter I 


Mie pucpese of this paper is to describe the 
Present laws in force in Alberta whieh relate fo execution 
against land. 

WexkeCUtion has been defined in many ways. \In its 


Meet general sense it “is the mode of obtaining the debt or 


iL : 


Gameges, oF Other thine recovered by the judgement": or it 


Te eee ‘ i ; 
is the obtaining actual possession of a thing recovered by 


judgment of Mepdiaet or it "“slenifies the enforcement ox 
TIrrte rer tect FO the judgements or orders of courts oat 
yasrias® 7 

Mestricter meaning of execttion is that it is “a 


method of enforcing a judgment "by means of writs issuing 


out of the court where the record was upon which they were 
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Founded. 4 Or that it t6 “the enforcement of those gudgments 


Cie Laueis wy a; DUDLIc Olficer under the writs of fierd 


facias, elesit, capias, sequestration, attachment, possession, 
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delivery, fieri facias de bonis ecclesiasticis, etc." 


A writ has been said to be primarily a means of 


fouveyie “the Kings Ss commands to his officers and servants 
~ ’ : tt! 6 : 
of whatever nature these commands might be. Thus a writ 


of execution might be defined as a command by the King to 
his officers to enforce a judgment of one of his courts. 
For example, although there is no express definition given 
for “writ of “execution” in the Alberta Supreme Court Rules, 
the form of writ prescribed by Form F of the rules reveals 


fhat it is| @ndeed in the nature of a command’ by the King ‘to 
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One oflhis ofititcers, namely it is a command by the. Oueen to 
SU suetiriaetoszrecover trom a judement debtor the. amount due 
under a judgment to a judgment creditor. 

Hnas paper is concerned only with the, enforcement 
of judgments for the payment or recovery of money. It will 
therefore deal only with the enforcement of this kind of 
jtidementweither by the use of a writ of execution or by the 
use of some method other than a writ. 


Recording to the. stricter meaning of “execution 


the first of the above methods of enforcing a judgment is 


execution while the second method is not execution but 


something GL im this paper, thererore,. execution 16 
used in its general sense rather than in its stricter 
meaning. 

There are many sources of laws which can affect 


execution against land in Alberta. These may include: 

{1) some statutes of the Imperial Parliament which are 

(or were) dn force in Alberta proprio vigore; (2) the laws 
Cie pageauds (statutory, end nom-—statutory), acs of July, 15, 
1870 which are applicable in Alberta and which have not 
been repealed, altered, varied, modified or affected by any 
subsequent statute or ordinance applicable thereto; (3) 
Statutes of the Parliament of Canadas (4) ordinances of the 
Northwest. Territories: and (5) statutes of the Province of 
Alberta. Aspects of the law from each of these sources 
relating to execution against land will be dealt with. 
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Chapter (2 


IE SOURCES OF LAWS RELATING To 
EXECUTION AGAINST LAND IN ALBERTA 
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The Northwest Territories, out of which the province 


of Alberta was formed, and the province itself were both 


12 soathat othe .Colomiel Lawsi Vadiddsiy Act, 


British colonies 
betome sit twas «pant ly onepealed,,.apphied in its entirety in 
theplerritories sand tin ithe province. and. to the extent that 
the Act isnot repealed ttiiis.stid. in force, in Alberta. 

By ssections -2:sands/ -of, the Statute .of Westminster, 


3 the Colonial lows Validity Act doas not apply to 


1934,5 
any law (other than a law dealing with the British North 
America Acts, 1867 to 1930) made after the commencement 

of the Statute of Westminster on December 11, 1931 by the 
Eartiament of }Canada or.by the legislature .of; a yproyince in 
relation .to matters within the competence of each. 

The §tatute of Westminster, 1931, itself (as well 
as the express words and necessary intendment of these 
Actsnindicates thatthe British North Amenica Acts, 1867 
WOmlsoUewere and are in force proprio vigore in Alberta 
jidet tue Colonial Laws Validity Act, 2865. Of these 
various British North America Acts only that of 1g67e* 
isemesounce or law relating to execution. “This Act gives 
the Parliament of Canada exclusive legislative authority 
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over the regulation of trade and commerce, interest, 
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and bankruptcy and insolvency and sives”™ the provincial 
tegiaiature.the exclusive power to make laws in relation 

* : * 2 ie Te - 18 ~ | h 
bosuroperty and Civil Tights in tThe* province and the 
Saminiebration oF usetitce in the provitece, 
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sections of the Act give the provincial legislature general 
lip scLetaonnovoresorecwlion but subyect to specific federal 
dJegislationywith respect to bankruptey*° and sah Sayan 
Nothing affecting execution generally seems to have been done 
Withingthe federal jurisdiction over trade and commerce. 
Other stnageche Britich Nonmth Amertear Act, 18675 
there 1Ssondy.one statute of the Imperial Parliament 
relating to execution which may have been in force proprio 
vigore in the Northwest Territories (but not, it seems, 
in Alberta). .[t was entitled “An Act for the more easy 
Recovery of Debts in his Majesty's Plantations and Colonies 
2, 


in Amecica,” 1/732. This Act was associated with the use 
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detailed+«discugsion.of the Act will be,deferred until the 
: : : a Re} 
next chapter,..which deals with this writ. 


De ehbe phawe-eot singkand as iof July 15 8410/70, Ordinances -of 
the Territories and Federal and Provincial Statutes 


Tnewbrovince ofr Alberta as) part. of the tormer 
North-western Territories and Rupert's Land which together 
were eventually called the Northwest Territories. The 
history of the name of the Territories is complicated. 

the BeLeishonorth American City, Lees provided 
that the North-western Territory (as it was described in 
that Act) and Rupert's Land or either of them might be 
aimietted into the Union of Canada by thes Queen. [his was 
done by an imperial Order in Council on June, 23, 15 0 


which ordered that both the North-western Territory (as 
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biywas@styled in the order).and Rupert's Land.be admitted 
intoyand ;become part ,of the Dominion.of Ganada.on July*15, 
BO7Qay PheiManitoba Act, Bo708+2 which was assented to on 
May 12), 1670 Rsthatrissi before! thenimpertaleCrder ineCouneil 
was made, provided that the North-Western Territory (as it 
was styled in the Manitoba Act) and Rupert's Land, excepting 
that part thereofawhichewas)togformethesProvinuce,of Manitoba, 
should, when they became part of Canada, have the name of 
the North-West Territories. After an intervening period 

in which the name was the North-west Territories“°® Bs 
settted down to the present form, Northwest Territories, 

in 1906.°/ 

Until February 18, 1887, the laws in force in the 
Territories were probably a combination of the applicable 
laws of England as of May 2nd, 1670, (the date of the grant 
of the charter of the Hudson's Bay Company), subsequent 
imperial Acts applicable to the Territories, Territorial 
ordinances and federal Acts.°° 

However, effective on February 18, 1887, section 
3 of the North-West Territories Act Amendment ea aks which 


: 30 
became gection ll of the North-West Territories Act, 


Antrouuced the laws of England as of guly Jo, ic7@ into 

the Territories insofar as the same were applicable to the 
Territories, and, insofar, as. they badsnot been Or were not 
subsequently repealed, altered, varied, modified or affected 
by any Jegiclaison ot the imperial Parliament applicabie 


fo the Territories or by the Parliament of Canada or by 
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any ordinance of the Lieutenant-Governor in council of the 


tervrirories. »OL.eash2 tesult,of.an amencdment.in 1897,°- 


by any ordinance of the Legislative Assembly: 


Subject fo the. provisions. of this Act, the, laws 

COL eem el landerelating to cival emdycriminal matters, 
asthe sapeyexistedeon the fitteenth, day of July, 
ip fhe year or our Lord onestoousand, eient, hundred 
audeceventy. shall be in sforce in the, territories, 
in so far as the same have not been or are not 
hereafter repealed, altered, varied, modified 
Oreaiiected by,any,Act of the Parliament of the 
United Kingdom applicable to the Territories, or 
ClLathe Parliament of. Canada,.,oc, Dysany,ordinagce 
of the, Lieutenant-Governor,in, Council or_.of the 
Legislative Assembly. 


Presumably the date of July 15, 1870, was selected 


=> 


as the effective date for the introduction of English law 
into the Territories because that was the date on which the 
Territories became part of Canada, 

Sections lleoft the Northwest Terratories Act,s,as 
Aerie wisest t hla part.or The law of Albertal asad fowas ss in 


effect, continued?in force by section 16 (1) of the Alberta 


os 


Pee te POS by which, generally, all of the laws previously 


existing) in, the Territories were, to.continue,in, force in 
Alberta until (except for Imperial Acts) they were repealed, 
abolished or altered by Parliament, or by the Legislature, 
aecording to, the, authority of, each: 


All laws and all orders and regulations made there- 
under, so far as they are not inconsistent with 
anything contained in this Act, or, as,to which 

this Act contains no provision intended as a 
substitute therefor, and all courts of civil and 
criminal jurisdiction, and all commissions, powers, 
authorities and functions, and all officers and 
functionaries, judicial, administrative and 
ministerial, existing immediately before the 

coming into force of this Act in the territory 
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hereby established as the ‘province of Alberta, 
shall tcomtinue in the said province as if this 

Act and The Saskatchewan Act had not been passed; 
subject, nevertheless, except with respect to 

Suc sas are enacted by or existing under Acts 

Or sthesratiiament, of Great Britain, or Of “the 
Pacibatent of the United Kingdom or Creat Britain 
and Ireland, to be repealed, abolished or altered 
by the Parliament of Canada, or by the Legislature 
Cite twsald province, Accordineuro the authority 
of tie Parlvament, Gr of “Cire? sara Uerislature: 
Provided that all powers, authorities and Lunmctrons 
which, under any law, orderwonr rerulatton wer e’ 
betoresthetcoming into forte wt this Act. vested 
in Of exercisable by any pubic o1ttcer ‘or 
Eunctionary of the North-west Territories shall 

be vested in and exercisable in and for the said 
proyance by like public officers and functionaries 
of the said province when appointed by competent 
authority. 


The laws of England thus introduced into Alberta 
include statute law, rules of equity and the common law. 
It has already;been noted that such laws of England do not 
imelude statutes in force proprio vigore which are in foree 
in Alberta directly and not as a result of the North-West 
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Presumably, also, the reference in section 16 (1) 
Ob vthe Alberta Act to Acts of the Imperial Parliament is 
ipmieedssto statutes in. force proprio vigore. Otherwise 
this provision would be inconsistent with section 11 of the 
Northwest Territories Act under which the federal Parliament 
GE provincial lepislatures may repeal, etc., statutes which 
form part of the laws of England but which are not in force 
proprio vigore. 


Ge Summary 


The combined results of the above may, it seems, 
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be summarized, as far as the law of execution is concerned, 
as follows: 

(1) ihea provisions oe thes Bei cieht Northhbanerica 
Act Awhich tconcernuexecutions can only bel amended, (ete. 4! by 
the Imperial Parliament; 

CperSincer, Dartamotr belferegrioOlrany other 
operiad statutessn Corces proprio vigorchedt enyseicen, be 
amended, etc., by whichever of the Legislature or 
Parliament has jurisdiction; 

(3) As a result of the distribution of powers 
given to the Parliament of Canada by section 91 of the 
Dotan et, 66/7, Parliament has the exclusive qurisdiction 
to make laws concerning trade and.commerce, interest and 
bankruptcy. 

C4 snder section’ 92 cf ther B.N.As Act, 2267, 
the provinces have the exclusive power to make laws in 
telation Lo property and civil rights and the administration 
Cmalustice. No other sections of the B.N.A. Act, 1067, 
appear to have relevance to the law of execution against 
Peta. 

(5). As a result of ther combination of “eectiow i1 
Of the Northweet Territories Act and section 16 of the 
Alberta Act, any law of England as of July 15, 1870 which 
is applicable in Alberta is in force here to the extent it 
has not been amended, etc., before 1905, by an Act of 


Parliament, by an ordinance of the Lieutenant-Governor or 


by an ordinance of the Legislative Assembly of the 
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Lethe cOmleseatarcimee: LOOS by an Act of 7 Parlianent or the 
legislature according to the competence of each: and 

(6)e eAsi a Cesult of section 16° of the Alberta Act 
any Act of Parliament, ordinance of the Lieutenant-Governor 
of the Territories or ordinance of the Legislative Assembly 
CHetucmlemra tories tin force tn the Lerritories an L90S71s 
still in force here unless it has since been repealed, etc. 
by barliaament or by the Legislature according to the 


competence of each. 
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&. J08isingoia the Writ 
The writ of fieri facias is among the oldest forms 
of execution; .-inj England it.» has always, beén used against 
thescoots and chattels,abutymoty the. lands, offthel debtore 
Most Wketersiand guridstscconsidersthatlittisveawrit*which 
34 35 re ree P 

lay at common law but some suggest that it may have 
acquired its name and existence from chapter 18 of the 


Statute of Westminster the Second, 1285429 


lovelectiouec, illius qui,sequitur.projhuyusnodisdebitowaut 


dampnis sequi breve quod vicecomes fieri faciat de terris 


 Catellicg. ,ihegenelichstext.of tite to, ieystal babe Grom 


heneetonth,in ithe election: of him thattsuethvfor such edebt 
fon to slevy .thesdebt of the lands vand Sgocde's of thé debtox, 
By the express words of this statute a creditor 


CoOtbd pounder tChetyrit got tberi ofa ciias, evs at peed eit eintom 


the Lands of the debtor but, in fact, lands never were 

levied under the writ. . The apparent difference ‘between the 

common law practice and the Act requires some explanation. 
Blucln ethty, im che Cont ise Hisitony om the Common 


eee gave two possible explanations. First he suggested 


that the statute only rneferred to, specijidice lands, whichiwere 


in law regarded as chattels more jthan, lands: 
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possibly means those devisable burgages in towns 
wn2eh the law regatded more as chattels than 
Jom sareasciini thes Statute, off Actoas Burned’) ;ricf, 
Beone. OF04 nl above. 


Plucknett's second explanation is given in the 
Hote tserevnred to an the above quotation. It states that 


38 : 
leases “could also be sold under fi. fa." The inference 


from Plucknett's reference to leases is presumably that 
teasenold agnterests combine the attributes of both real and 
personal property and that the use of the word “lands” in 
EMe Get etie Of 1285 can possibly be explained by inter=- 


Pretine 2t to mean: “'leases" which had always, because a 


lease was a kind of chattel, been saleable under the writ 
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Pacan, invhis Abrideement of the Law, gave a 


ditterent explanation for the fact that, despite the express 


words of the Statute of 1285, lands were never leviable 
eugene) sed. le suggested that the Statute “of L265) might 
simply have been codifying the rights of the execution 
eteqitor under the older writ of distringas per terras et 
catalla which had permitted execution against both chattels 
(by @ sheriff's sale) and lands (by permitting the creditor 
berrteceive the prefits and rents of the land.) 

Bacon then speculated that the words oi the Act 
Ofel2s5 were conplied with, although mot diterally. by 
wsing two separate writs in place of distringas. Under 
the first writ, the writ of fieri facias (with the name of 


this writ possibly being derived from the latin words of 
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the Accu of f2e5)5 "the creditor couidtonly Levysagainst! the 
debtor's goods and chattels. Under the second writ, the 
VEL tO neveris tacias, the creditor could levy acainst 
the goods and lands of the debtor. 

Under the writ ot “déevaril facias thet sherdff was 
commanded quod de terris et catallis ipsius a levari 
eeei hh ws in’ English, ‘the’ writ? dixeeted: thei sheri tifa to 


@ause (Cratias) the debt tor be Leviedh (levarg) Setom toheti lands 


an@ chattels of the debtor.  Althouch the’ wrat’ ditected the 
sheriff to recover the debt from the debtor's land the 
Sshertiidtd=not-thenpeby acquire the right to deal with the 
Jang Uiselt as by sell tne St sor’ iby de laverd niga toh the 
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Creditor. Ali™@hKeécould do was to’ ‘collect’ tha debe tout of 


the Prorits of the Land’, as “the “corm or “erace +growiite 
i os 3 a Hei IE n4l 
thereon, or out of the rents payable to the debtor. 

The right ‘of the sheriff to collect rents: and 
Other profits Yor tan dtindenvta leverl staiciacs was biet tthe 
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same thing as his right to sell leasehold interests and 
eWattve le. rdalhinder fierd “facias > Undewrihe rhatthen grit 
tire "sltertifr had ito tsel i ‘the \beasehold simterests candepay 
the proceeds to the creditor while ‘under the former writ 
ee wstertepiiad 'toteolleéctvthe tents or other profits of 
the ene and then, presumably deliver these profits 
Giveculyttamthwactreditor im satisfaction “of \the judgment. 
Another difference between the two writs in relation to 

the collection of rents and the sale of leasehoid interests 


ig that thersale*of a leasehold interest under fieri Facias 
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Sue remedy ageainetither tenant whileethe tollerctiontat 
rentsounder’levari facias*was a' remedy tagainst the 
Tandlord¢ 

In England, the writ of levari facias was 
abolished in civil proceedings by the Bankruptcy Act, 
1883.°> This Leavestopen the®possibitety* that “tc'may 
Sori exiisthingAlbertacby *virtuetof section tlheoftthe 
Northwest Territories hetnoe although it may have been 
tnprredtylabolishedsbytsection 128 loisthe Land Titles 
Actet 
Deer tine .Formucr the Writ 

isa: England, aceon® dwity., 15, WHS, “Ehetwritaygas 
in form an order—by the Mite °° to a sheriff commanding 
the fonenrib:; Ghjdthatsofidthe goods camdnuchattelscei the 

DG 


debtor he cause (facias) to be made (fieri) the amount 


of the judgment debt together with the costs of the 


judgment and of the execution plus interest on the judgment 


ands costs: GG2)iethat he *bring «thd*momeypeto the court 
immediately after the execution of the writ to be paid 
Go the, creditors laud, «C3)icthat timmediately tabter tie 
execution of the writ he should make appear to the court 


; : , 48 
in what menmner Une thadsexeciuted st. 


The requirement that the sheriff “make appear tc 


the Court in what manner he had executed" the writ was 
cablediphe sreturm dof the writ oc tln pracitice the sheriff 
imbiaet usually did not make a returm of the writ to the 
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Thes concluding» words, of the writ., beginning: with 
Cc 
the word "witness" were called the waae © Of etre ta 0H tie 
The, teste consisted of the date on which the writ was 
Pestedeand the manesot phe.chief. justice, os ¢he, court 
: es, 5 52 
from which the writ was issued. 
The distinction in meaning between the words 
goods and chattels, which the writ commanded the sheriff 


to’ take infexecution, is, none, too, cléear,,mostlyy because 


theresic Iittle Consistency in detinine the terms.  % 
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Enevent swear disctinetion “chattels” dseusualiy eiven 2. wad 
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meaning. Thus "chattels" may mean all kinds of personal 


: : : 55 
property including chattels real, while "goods" may be 


(treconmtracts S restricted to. inanimate tangible objects. 


On the other hand, depending on the context "goods" may 


1955 
have the same wide meaning as chattels. 


This tay be compared with section 62 of the 
Sale of Goods Act, T3203” which provided that: 


Goods include all chattels personal other than 
Loines angaction,and money ecand iayScotland,al i 
corporeal moveables except money. The term 
includes emblements, industrial growing crops 
and things attached to. or formige part of sthe 
land which are agreed to be severed before sale 
or under the contract of sale. 
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Our Seizures Act does net ¢etine “goods” but 


By section 3 a writ of execution "“bimds the goods of the 


juugment debtor and by section. 4 wider a writ the sheriff: 


tay seize any goods or other personal property of the 


egtor 7 
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Vure Supreme Court Rules do not dertrine goods 
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or “lands” but by rules 346 and 347 an execution creditor 
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way -lissue “a “writ “of execution" WRLC US -actbualiy tie 


common law ete "et fieri facias®+ under a different name, 


aud “whic “Commands the sheriff to cause the debt to be 
* 5 4. 02 : 

made from the goods or lands Of Ehe® execution deptor 

Matver Liaw trom Nive fo0ds and chatrels as in Enetend, 

C. Obtaining and Maintaining the Writ 
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At common law a judgment signed during any 
Srceings curmme While a trial was held, or during the 
Subsequent vacation, related back to the first day of 
those sittings (even if the defendant died before the 
judgment fers feluaMiyesic¢ned), “At@ivemtime sot siening 
of the judgment the ereditor could also “taker out “an 
execution against the defendant, also tested on the first 
Gay or tid0se sittings, SObvicoucly such “a rule was mostly 
rtorthe advantage of *the creditor but "in other ways the 
@recitor was at a disadvantage for if the trial were not 
Wego during one regular sittings Oimthe court or it the 
@red ror took out HiS writ during or after the “Lirst 
Sittringe of the court frollowine the Siening of the 
Ht¢ement he could oniy do so while the court was “actually 
Prue ire wand non Curie a vetaone 

fy les2 sections 2/ and 26 "of the Comion Law 
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pudement tomMmeakescut<a writ datnethetexpivattion, of weight 
days after the judgment. 
Presumably these sections have been superceded 
a hike G5 ; ; ? 
bySourtrube 346 (1) under which, hin tgemeral,,.abl.judement 


ereditors Mayrinnediately obssweea whit lof sufileridfacias: 


Except as otherwise provided every judgment 
ereditor is entitled immediately to issue one 
Gyueuevetwrits of fieri facias but af the 
judgment is for payment within a period therein 
mentioned, thetwrit shall neteabe issued suntil 
after the expiration of the period. 


Section 120 of the Common Law Procedure Act then 
gave a creditor who obtained a judgment in a trial not 
held ites a wrecwlar Sitting of theecourt #to take out a 
writ in 14 days. This section also has, presumably, been 
superceded byj our rule 346(1). 


In 1853, acting under their general eget 


the Courts of Queen's Bench, Common Pleas and Exchequer 
made new rulesiot practice commonrtoeadlptheqcourts, which 
annulled all existing rules inconsistent with the new 


rules.°/ 
Rule 56 of these Regulae Generales, Hilary 


(Practice) ThiS5ay'dreferred tocaboBsGEH, APrade 18532 


festeicted theerights of, creditors)by providing) that oul 


judgments should be entered as of theiry,date of)signing 
and!) shouldt not) have relation to any other day: 


Nid dudemenittis, whethercuinterdocutory: oc faunal, 
shail, pba centered Gf retord chithe way of) the 
month and year, whether in term or vacation, 
when signed, and shall not have relation to any 
other) days: but it shallebet competent Lowe the 


court or a judge to order a judgment to be 
entered nunc pro tunc. 
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presumaplyesupercedes,¢ rule. 56) 0f BAGLH.b(Pr.)4cd858. 
Rule 322 states that every judgment shall be dated and 
take eifectias, of) the day oni which,it ds pronounced: 
Pveryeducenent, or order shaltleabe,dated.as, of 
the day on which it is pronounced and takes 
etieet from that date unless otherwise directed, 
eri by, leave. of the court,) may, be. ante-dated,or 
post-dated,. 
Speetions 2/, 2c and 120 of the Common! Law 
Peocedure Cet Ou cect ehadtléeftiargap respectines ‘the richt 
Or all creditorel teodtake out.a.writ.durinela vacation 
notwithstanding when the trial was held. The gap was 
if@idgedapyeruletow OfSR.Goueli Pre); 1853, which, in effect, 
permitted creditors other than those mentioned in sections 
Ai 2S a2ndeL20 ofythe ,CommontLawsProcedtresAct{pto take 
out a writ in 14 days after judgment was signed: 
When a plaintiff or defendant has obtained a 
VerdLletl am term, Or ini Casemwa plaintiff? was 
beentnonstited atdthestrialeiugoryotteoctt term; 
judgment may be signed and execution issued 
thereon in fourteen days, unless the judge who 
tries the cause, or some other judge, or the 
court, shall order execution to issue at an 
Garliersorgratergperiod, with ‘or without “terms, 
Thisrprulegesc tiorasectionst274,e28tandiizOnot the 
Common Law Procedure Act, is probably superceded by our 
rule 346(1), quoted above, which permits all judgment 
¢veditors | to yobtain«anwrit immediately. 
The common law rule with respect to the date 
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Gi the cay of whieh tt was issued: 


Every writ of €xectition sitali bean date on the 
day on which the same shall be issued, and shall 
be teeted in the name of the lord chief justice 
Spot sthe Jord chief baron of the court from 
Which the same shall issue; or in the. case of 

ae Vecaney Of such office, thens,in the mame of 
rhe senior puisne judge of the said Court, and 
hay be made returnable on a day certain in tern: 
ineeg tule ts reprodticed, but more samply. by our 


rule B5o.)° 


iveLy ewrterOr ExecuLlon Shalt bear date cotlmtne 
Jaye Onrewnich Tt “is “iLessued: 


DimeicearayeDyoReGrh. (lt eee Log, mise = /sLetoe 


writ could only be issued on praecipe and upon the judgment 
being seen by the issuing officer: 
No writ of execution shall be issued till the 
judement) paper, posted, of anquisition, as the 
case may be, has been seen by the proper officer, 


nor shall any writ of execution be issued without 
a praccape being tiled wilth the proper ‘officer, 


i requires only the praecipe without 


Our role 358 
Che wrequirement sthat ithe judgment be seen by tne sotticer 


issuing the writ: 


A writ of execution shall” be issued or renewed 
only upon praecipe. 


iiepractice, the clerk Of (the COULC Wit not 
issue a writ until the judgment has been filed but on 
DpeLanee 1 seems that a specific rule such as rule /1 B.G.h. 
(ato ss wouldebe preterable.” thie follows, 11 is 
Suggested, because the combination of our rule 322 under 
which a judgment is effective from the day on which it is 


pronounced and rule 346(1) under which an execution creditor 
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before entering the judgment. 
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1853 was designed to prevent this. 

Finally, with respect to whether the creditor 
had to pivelmotices tOrthe, debtor beforertaekine, out an 


exeCcurion Jumm@imciand, and presumably an Aiberta now, to 


be entitled to issue a writ of execution under a judgment 


For.the\payment or recovery of money the creditor did not 
even have to serve the debtor with a copy of the judgment 


before issuing the writ, nor did the creditor have to make 
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At fpommon Law, apart from the effect of the ruie 


that judgments were only valid for 20 years at common 
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law, there may have been no Limitation on how tong after 


te 


Heypucenett the creditor could take out an execution, in 
any event the common law was superceded by the enactment 
Cf ctiapter 45 of the Statute of Nestmingeter the Second, 
Figs, 5 . 5 ar rie satel cs a 1 hate 
Se, by whichis, in general, & plaiptiit Could not tale 
Cut a wri tot execution. after: one, yearn trom the date of 
siening: of the judgment, unless: he renewed the judgment 
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But substantial changes were made to the old 
procedure byaetherGommon Law ProcedureéwAct, Hp 7.21./54 By 
Sections i20 auring-thevilives of the panties the creditor 
could issue a writ at any time within six years from the 
judgment: 


CASVILI During the Lives of the Parties te 
a Judgment, or those of them during whose Lives 
Execution may at present issue within a Year 
and ta Day without ta Scira facias, -and within 
Six Years from the Recovery of the Judement, 
Execution may issue without a Revival of the 
Judgment. 


This section is substantially reproduced in our 


rule 455</ ° 


As between the original parties to a judgment 
or order, execution may issue at any time within 
six years from the date of the judgment or order, 


Provision for issuing a writ even after six years 
wae made by sections 129 to 134 inclusive of the Common 
haweProcedure Act, Lés2 which stated the conditions under 
which a judgment could be revived and execution issued 
thereon, 

These sections of the Common Law Procedure Act, 

; ma 
1652, have, in 4, sense, been duplicated by our gule 336 


MLth the dirt ference that, sour rule «does not equaare the 


original judgment to be revived but, simply provides, that 


L 
the court may, allow execution, to issue: 


Where the six years, have elapsed or any, .change 
has. taken place, by death ron otherwise, dn»the 
parties; emt ed.or Jdiable sto, execution, »the 
panty alleging -himself .to (be entdt bed »to 
execution may apply to the court for leave to 
issue execution accordingly or to amend any 
execution already issued, and the court may 
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Decree order to. that effectpory may orders, that 
any issue or question necessary to determine 

the wights,of the parties bea tried iny any way 
gHeWwhieh wae. question.in anvartion may, bel tried. 


Theresdoes,seemsto.be.some authority for, con-— 


eluding that, as a result of the Limitations of Actions 


80 Heol 
Rel, aiter the £0 year limitation period form takin ¢ 


an action on the judgment has expired the creditor cannot 
rip eh P Pedant hi : , 

obtain leave -to issue a writ. The question is probably 

by no means conclusively settled sinee it is only a part 


of Che “supypect or limitations of actions and this area 
- 2 . ve oe - =} f- | 8 2 
of law is a frequent,topic: for review. 
(3) Duration of ayWrit of Fiexd,»Facias 


Tt seems that.at common .law (again, apart.from 
the eitect; if any, ocip-ptkhe 20 year .commomalawylimit on 
the lifetime ofa je eee ey a writ of execution was 


Z 
kept alive until it was actually Me oe but by section 


i24 of, thes€onmon Law,Procedure,Act, epee if unexecuted 


bt, expired.after,omes,yeatnafromelts  testegunless iin the 
meantime it was renewed, and this applied, equally to each 
following year: 


CRRTIV, A Welt of Execution, issued after the 
Commencement eof this, Act, df unexecuted;»-shall 
not remain in force for more than One Year from 
the Teste of such Writ, unless renewed in the 
Menner bherein-atter provideds but such, Writ 
May, sat .any Time beforesits Expiration, be 
fenewed,Aby the Party assuinesit, wor One, rear 
from the Date of such Renewal, and so on from 
Time to Time during the Continuance of the 
renewed Writ, either by being marked with a 
Seal bearing the Date of the Day, Month, and 
Year of such Renewal, (such Seal to be provided 
and kept for that Purpose) @t the, Office of the 
Masters of the Court out of which such Writ 
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desued,)e orl by such Party giving a wrditten 
Notdceriot Renewals to such Sherratt, siienied by 
tnesreartvyior hishAttorney, and bearine the like 
Sod. Of the Court; and “ap Writer of Bxercurion <o 
renewedtishalis have effect Send bepentitled to 
fee ority, according to the Dime "ot the ori einal 
Delivery thereof. 


In Alberta cecttionr2sef ther Exmecmtidan Credadors 


meee? 


requures tivestreadi tor to notityerme sherret of “any 
change in the amount owing on the execution: 
cre 


Ca) ‘angle xectt lone credi ter 


(i) receives amy money on account of an 
execution debit. tox 


a (Hip Sineichi ves: an yitiviinige ib ye ara: 0 fisatuis faction, 
either wholdaw oni imhpart,.of an execution 
die bia, e ox 

(iii) enters into an agreement whereby pro- 
eeedings under a writ of execution 
are to be stayed or suspended, 


or 
(b) an order is made staying the execution, 


the execution creditor shall immediately there- 
after deliver to each sheriff to whom the writ 

of execution has been delivered a notice in 
WELting Setting out with particularity each 
payment, satisfaction or agreement, or a certified 
copy of each order, as the case may be. 


Section 29 then provides that the sheriff shall 


disregard every writ of execution after one year from the 
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time he received it, or after one year from the time h 
received a statement under section 28, or after one year 
Heter he received a statement from the ereditor of the 


amount owing under the writ: 


(1) The sheriff shall disregard every writ of 


execution that is in his hands, as the case may 


be, 
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) acter the Gxpitation of the period of one 
atorom the time of Lheedelivery of the writ 
or-pemecution to him, “or 


(b) Satter the expiration Of the period of one 


year 
Key*"rrom the date otuthie welivery of the 


last statement made pursuant to section 
ZO with respect tomune execttton, oF 


(ii) after the delivery to him of a notice 
fa Vritine = by the creditor or his 
2) 


gent setting out the amount leviable 
under the’ writ of “execution. 


2 ei sew wrrt thal the sherri. py this section 
is directed to disregard shall be deemed not to 
be a subsisting execution. 

od Gs) ** Ther eneriritipen Peceipts ot any uctice 
referred to in this section shall make an entry 


with respect thereto as if it were a statement 
given under section 28, 


Presumably, these sections ot sthe skuecution 
Creditors Act have, by implication, repealed section 124 
OLierne common Law Procedure Act, Peo? Uys Actually ihestormer 
Metmemems less Hestrictive Of the creditor's miehts ethan 
the Latter since the failure to renew the writ under the 
Seizures Act only results in its being disregarded by the 
sheriff until it is renewed while under the Common Law 
Procedure Het rt Y“axpired If not renewed in “tines 

Spectrivgally with respect to execution against 


fond there "tea further limitation on “the duratron cf a 


tit of execution Smposed by sectiow 146(3) “of the Land 
ee 87 : ny ee + j 
Titles Act < Under this section every writ or renewal 


thereof ceases to bind or effect land at the expiration 


ite “receipe by te Registrar or “Titles 
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unless it is renewed in the meantime: 


Every writ or renewal thereof ceases to bind 
ore ariteet) lian dd atucth erie xpd feitsiony, of) sim, years 
from the date of the receipt thereof by the 
Regie tramOt the district guy woitenwchne, lang 

is situated, unless before the expiration of 
such period of six years a renewal of the writ 
msmmermasiber edi wis he the Regastirare im, thie, eame 
Manner was the original 16 redutred to be 
registered with him. 


There cis»ian obvious: conflict between the 
Provisions tote siect dont 218-63) tof thes dands Wires: Act. and 


Sec tivomis. 2216h andy e2Or rots tiie, Execavtdlom Gre dattiones Act. 
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Must the creditor simultaneously 
Hequisnementts tomy both aAcits wom hi rhe is, jonty, imterested in 
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maintaining his writ against the land is he-« 
cis papamidietine tise cut on, Craditoxms uot? adi she dc bound by 
the latter Act if he fails to renew his writ annually wit 
the sheriff as required by ‘that Act does that mean that 
the writ is no longer subsisting for the purposes of the 
frard: Tiiteles Act eas arell. as ‘the Hxecutien Creditors Act? 


Cam, thieddéytonscetita court order that the writ has expired 


and reegist etivihd s qumdanase ction 129 soft tthe Land hitless Act? 


Upon the satisfaction or withdrawal from his 
hands of any writ, the sherart or other duly 
qualified officer shall on payment to him of 
his proper ieee Lorthwith~treancsmit to tbe 
Registvar\a certificate under his official 
seal, if any, to that efpect, “and upon the 
productiom and delivery ,to the «Registrar .of 
the .cettaticates or of a-judges xrder, 
showing tthe expiration; ssatiefaction,or 
withdrawal of the writ as against the whole 
SBeanyiportion-ofathe Land so,beund, p-the 
Registrar shall make a memorandum upon the 
feral ficateioat ipitle bia thre tpnekhect iat the 
land has been brought Under the previsions 
Of vthia Act, and, Lf mot, thon, or opposite 
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Copthep,entry.of  theiwrit.d@nsthe,execution 

Ceocuster., and thenceforth the. land wf the 

debtor onapoution ofjland;eas the case may 

be, shall be deemed to be absolutely released 

andgdischareed frométheewrate 

Ippany eventhelt,mayrbeath@tyhas thesamore 
Specific Legislations finha dineet+conflict-the,Land: Titles 
Act would prevail.« This, at least; would cause no! problems 
ifethere were no other creditors. 

But *thevintent ofnthée ExecuttontGneditors Act 
is that aliiereditorseshare ratablyoeinetheepraceeds of 
an execution without: any of them having aupreference. If 
thezsheriff hasefunds*inehis handsuaritsitneeironvan 
execution against lands, then in disbursing the proceeds 
to creditors how can the sheriff. both disregard a writ 
which was not’ annually renewed with him as required by the 
Execution Creditors Act and yet sbueeroe rls £UGHtsS Pele 
any, of the@créedbter under that writhi ge the -eréeditorshas 
kept his writin force against that Landtas*reguiredity 
the Land Tithes*Act, 


These questions are not easily answered. The 


heason for -the®@ontlieteseeme to be®that-there*is’no 


rational connection between the provisions of the Exécution 


Creditors Act and the’ Land Titles Act’ to make it“clear 
whether the proceeds of executions against land are to 
be treated separately from the proceeds of executions 

goainet soode,, Lt te suggested thet, there 42s .room tor 


improvement in the existing legislation in this area to 
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adequately define the obligations of the execution 
creditor against land under these Acts. 
final lyiiwaisr too the) duratdwone oie writs. of 


SKecsirion fut sonotethe dntenta ont off thisce papers to 


constiadercither effiectiofe thet Lamitation of Actions ae 


but it seems, that aywrit,of.execution. may, mot be effective 


DeSiniine tate| opewhich ian action,on the orieinal, judement 


gene dict bmotieht wader, cection S(1)aGiii wot that ee 


Whether or not an execution ceases to be 
effective at) such time, if.the creditor sues on the 
original judgment, obtains a new judgment and execution 
thereon and registers his new writ under section 128(4) 
of the Land Titles eee his new writ has priority £rom 
the same date as his, first writ had: 


Lean dict, LS. Drouoht spon a gpudement. beLore 
the date when the taking of such ection would 

be, barned iby The Limitation of Actions Act, 

and there is at the time when the action is 
DLOUght onviilesin theo fiice of a Registrar 

St Lands tetles a certifiedvcopy of a wrut ot 
axacution ~that 1s stiLil gm@gforce and issued 

upon the said judgment and if, while the said 
judement js still in foree or would, be in, force 
but for the obtaining of a judgment based 
thereon, the execution creditor files in the 
COLficge Of the Registrar “a certiiied copy ofa 
writ of execution issued upon a judgment in the 
said action, the last mentioned writ. of execution 
has. the, same oriority .s aifectine lands situated 
Witham the wand resistration district as the 

writ of execution first hereinbefore mentioned 
and the Registrar shall endorse upon it and 

enter in the execution register a memorandum 

EO sich wer Lect. 


1B = The Amount the Creditor is Entitled to Recover under 
the Writ 
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(1) The Amount of the Judgment 
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It is usually assumed that at common law the 
creditor could recover under execution the amount of any 
judgment in his favour for the payment to him or recovery 
by him of a sum of money whether the judgment was in a 
damage action or a debt action.’* 

BUEF the Pight. to recover thesamount of a 
judgment in either a debt or damage action is also founded 
ons avstatute. © Chapter’ 18 of the "Statute of Westminster 


os 


the Second, i285 provided that when "debt is recovered 


of knowledged in’ the King's’ Court, or Damages awarded" 
thescreditot could’take out*a®*writ*of fieri’facias* to 
collect the sum due. 

(2) -Gosts 

At common law no costs of the action were 
recoverable by either a plaintiff or a defendant so that 


alZteLehtsrto Such costsYare*based*on particular 


suattitesece 


Oukin; @in his Law of Costs * suggests that under 
the Judicature Act the Court has the power to award costs 
as it sees fit: 


Thevwsadteartune Acts on*0n tarlosandsotier 
provinces, while not granting any new power 
eee8avard Costs )/*made all "coste”in “the 
diseretion of the court which now has full 
power in all cases to determine by whom 
and to what extent costs are to be paid, 

A successful litigant has therefore, a 
reasonable expectation of receiving an 
award of Costs, but this is subject to 

the court's absolute and unfettered 
discretion to award or withhold costs. 
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Our Judicature Act? does not seem to contain 
(as, possibly, dt should contain) -any express provision 
on the wind mentioned bs .Orkim, iso oie maw ther that. in 
Alberta the ssounrce sor the court, is powe & stor sawacids ycosts 
Suecieeoct bomrls still the applicable Enelish statutes. 
Thete are Many joeetiesie. Chitty'’s Collection of 


May is a good source for finding them and their 


ee) 


tatutes 


— eee even 


Dbehomsd. bel tadtisl mot ghhe Gartemtivion ro ftheh fsacbapert to 
eons Ldeq, ithe, Tenritorial, Ordinances, imtthiis) area but 
some of these-may also be applicable. 
ms in Gny ievientye dite a> ce redittontirece ived bndjwerd of 
costs he was entitled to recover these under the execution. 
But in England, and probably in Alberta now, 
the costs of the action were limited to the costs 
recovered fyi him in GhecGudemen't). inv the actionk® tle was 
theretore Notnentiti ede itomecliect®ahy cost stor? carrying 
out the executionesor Hor sheriff's feesv or oomukeeek - 
Therefotemthe. right to recover the costs of the 
execution, as well as the costs of the judgment, depended 
upon aes tatute. 
itiwas onlyedn 180Ssthat aeplaintift who’ was*an 
execution’ creditorewas able to recover the costs of the 
execution” and@oedpmaesz that section 1223 of the Connon 
Law Procedure Acre 2? permitted ail execution creditors 


to TeCcover.suchecosts: 


ase of Execution, the Party entitled 
on may levy the Poundage, Fees and 
£ the Execution, over ‘and above the 
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Sum recovered, 

pile oct is presumably stitt’ in foree in Alberta 
now since there 1s no provincial lesislation’ which 
expressly permits the recovery of such costs under 
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execution. 


(SO interes t 


At common law a judgment creditor was not 
entitiend to collect any interest on” the® 5udement’ dept. 


ito clei te Was only given in” 1338 "by" serrton 4 /* 68 the 
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Judgments Act under which the creditor was entitled 


to collect under the execution interest on the judgment 


Pe Luainy corte at the rate of four per cent per year 


computed from the day on which the judgment was signed 


and entered pres coe and 


And be it enacted, That every Judgment Debt 
shall carry Interest at the Rate of Four 
Pounds per Centum per Annum from the Time 
Of Penterine up the Judenent.....until the 
same shall be satisfied, and such Interest 
may be levied under a Writ of Execution on 
such Judgment. 


In Alberta the Judgments Act has presumably been 


repealed by implication by sections 13 to 15 of the Interest 


ct 19° 


A by which judgment debts including costs bear dnterest 


ap the fate of Live per cent per annum from the date of the 
giving of the judgment: 
Every judgment debt shall bear interest at the 
rate ‘oP fiverper cent per annum until it is 
satisfied. 
Unless it Le otherwise ordered by the court, 


such interest shall be calculated from the 
time of the rendering of the verdict or of 
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the; pivineg of the judgement, as the case may 

De -wieiwithstandine that the entry of judement 
UpoOntiet verdicti-or wpom the givine of the 
judgment has been suspended by any proceedings 
Seen tnwthe same court .0o% in appeal. 

mie pume ot Money or any costs, charges or 
expenses made payable by or under any judgment, 
decree, rule or order of any court whatever 

in any civil proceeding shail for the purposes 
of this Act be deemed to be a judgment debt. 


Tis Giteregtineg that section -l/ of the Judemen 
Act expressly provided that interest was recoverable under 
the execution while the Interest Act makes no such 
provision. 
oe t a 106 

he Rule 366 of the Supreme Court Rules states 
that under an execution interest may be levied on the 
amount recovered under the judgment. It may be that this 
rule is a matter of procedure which is within the scope 
an thea t(hmles: of aGourt as provided in “section 39 of the 

: nOg ’ F 
Judicature Act; but on the other hand might the 
ZuLhWority Show Stiis irule the ‘founded on wsection U/ sof the 
Judements ict twhich ‘to thie extent may not “have ibeen 


repealed by the Interest Act? 
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(1) At Common Law 
As Tindiucaved an the £Lorm of the English writ of 


iis tan Only go0te and chattels were subject to execution 


Wider thie writ at comnion law. 
if Alberta, the writ Oc) ieee. nas always been 


used against lands as well as against goods. Since at 
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common law lands (apart from chattels real) were not 
bewnd by Tiaekay penis: necessary ito mitnd esonée hather 
authority under whic olan dsiitin olbierta rcan ibewtdken in 


execubtonm wundewg itis writ. 
Cay Gina eet ts Gao h2 fic. 7 eG 32) 


Hvswbortealiy, Bat last egnthel oniicin iomhtthe use 


Of the writeoheiterl “facias agdineteLavids timtAlberta was 


tne Act. (imp) 85. Céos2ipcc i. eent tledWiAn @Act Lfiemitne more 


easy Recovery of Debts in his Majesty's Plantations and 


Colonies in America, Mes 2 ae This Ace tis) usually 


c 


teterred tComagns (Geo. 2eic si; probabliyabecausesoh its 
unwieldy title. 

Only the preamble and section four of the Act 
were relevant /to execution. The preamble stated the need 
for reform to the law governing the recovery of debts in 
the American colonies: 


Whereas his Majesty's subjects trading to the 
Crate har tantatrons in America lie under 
great difficulties, for want of more easy 
Methods of proving, recovering and levying 
of Debts due to them, than are now used in 
some of the said Plantations; and whereas 
PGtwill tend very much to the retrieving of 
the Credit formerly given by the trading 
subjects of Great Britain to the Natives and 
linhebitants of the said Plantations, and to 
the advancing of the Trade of this Kingdom 
thither, 2£ such Ipconventencies- were 
remedied... 


Section four then provided that in the American 
colonies sreal property should be subject “to the same 


remedies for recovering debts as personal property was: 
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And be it. further enacted by ‘the Authority 
aforesaid, That from and @fter the said 
twenty-ninth Day of September one Thousand 
seven hundred and thirty-two, the Houses, 
Lands, Negroes, and other Hereditaments 
and real Estates, situate or being within 
any of the said Plantations belonging to 
any Person’ indebted, shall be liable to 
and chargeable with all just: Debts, Duties 
and Demands of what Nature or Kind soever, 
owing by any such Person to his Majesty, 
Orvany of his Subjects, and shail and may 
be Assets for the Satisfaction thereof, 

in like Manner as Real Estates are by the 
law dovetne Land, idabise- +t a) gtiveres atiigitarc titon 
Of ibpebts due iby Bond or other Specialry , 
and shall be subject to the like Remedies, 
Proceedings and Process in any Court of 
Kaw onl iqeitsy:,. Cin  aniy: Yolieet h ev ts abind 
PRantations respectively, fer seizing, 

a ettending, selling tor diteposinig tof any 
such Houses, Lands, Negroes, and other 
Hereditaments and Real Estates, towards 
ther satisteaction of such Debits, Dities 
and Demands, and in like Manner as 
Personal Estates in any of the said 
Plantations respectively are seized, 
extended, sold or disposed jot, for tthe 
Satis action om Debit st; 


Suliice Plimtthe «Colomies at that time, the usual 
method of execution against personal property was under 


tivaiwaiia qieiiieriy faclas'  thetel idicit fom. ethia ea er aras Sto 


make lands in the Colonies subject to execution under 


the same writ.t? 
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Neither writer gave a source for this suggestion but 


possibly the fact that the colonists complained was 
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interred from’ the wording of* the” preamble’ to the Act 
which is set out above. 

In any event, if complaints there were from 
rie 2Menioant COmOnISts, identical complaints. must have 
come from the colonists of New South Wales about 80 
Meats tater pecause in 1813 an Act almost’ identical 
tM tSsttitie, preamble and section 4 was enacted by the 
Imperial Parliament with respect to the colony of New 


Souch Waless-t> 


The reference to "Negroes" in section 4 of 
BPGAANC PEI GEO. 2, Ca? (1/32) 15. sienificant. ~At that 
time, under the laws of England, a slave was real 
114 


DIODGELCY OF Wis owner feand not personal = property. 
Thus on the death of his owner the ownership of the 
slave passed to the heirs and not to the personal 
representative of the deepen 

The usual method of execution against a 
debtor's goods in England (and its colonies prior to 
Li32) was. bo *have the sherrri@selhi@thewdebptor, s goods, 
Dut not hige@lands }andér the writ Yoreirert “facias and 
to pay the proceeds to the creditor in ‘satisfaction of 
the debt. Since the Negro slave was real property he 
could therefore not be seized and, sold under this writ. 
One of the consequences of this statute was that a 
Negro slave (but not a slave of another racial origin) 


in the American colonies, but not in England or anywhere 
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else, could be seized and sold in an execution against his 


LG 


OVER ide tr aawrit. of Tieri, Ja clas. 
Vaeeoerat eas ther Act 5 Cea, .8c.? (L732) applied 

to Negroes it was, repealed in 1/97 by an Act, entitled 

PAM 221, t0 fepeg! so much of an act, made in the fifth 

year oOav the re1en of his late majesty Kine George the 

second, intituled, An Act for the more easy recovery of 


cebis in wnis Majesty's plantations, and colonies in America, 


as makes negroes chattels for the payment of Gone iy ee 


Tie Soperative words of the wvepealing Act of 
Lid] were; 


Titec much Or the Sardeinmgpart Meciiea act, 
as relates to negroes in his Majesty's 
plantations, is hereby repealed and made 
VOU, —ADroerna wehbe of Ne ertect= in eiucures 
anything in the above act, or any other 

act, to the contrary thereot in” anywise 
notwithstanding. 


iboRe) 
Riddell, in his article The Slave in Canada, 


aad d Ons tise. Act of 1797s 


Remembering that the Act of 1/732 was intended 
to change the common law of England which did 
How, altow tie sale of “Land under a writ or 
execution, fileri Facias, 1t should probably 
be considered that the sole effect of the 

Act as regards Negroes was to exempt them 
from sale under fieri facias,, without 
affecting their status. 


Le erie are cie Riddell) “auem@emOanNts: Olt Liat un iid 
: e ; ; LILO tS i L 
Vicsglave- oMancipatiom ACL, LOJS, slavery was not uncommon 
in Upper and: Lower Canada and the Maritimes “and that many 


slaves escaped from Canada to the’ United States. He’ also 


points out that there were slaves in Canada of native 
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Indian origin as well as Negro slaves. As noted earlier 
the Act of pepiaeneiemred only .to. Neeroesisand mot .to 
Slaves of other origins. 

Times ha hionlke, ¢O He tine, At, 5 Ged. 2. Sie ul /32)., was 
repealed by the Imperial Statute Law Revision Act, 
eee at 

Bras So boad Lyithe »Act)5 .Ge0, a2inncal wwas also of 
fundamental importance to the development of the law of 
execution in Canada. In fact it seems’ that it was the 
existence Gf thisesAet, fandjonly «this, which «resuktied in 
the -permanent difference between the law of England and 
the AmeéricaneGolonies;.that-is, cin @negland, lands,have 
never beén»boundsby, fi. fa. while in the American Colonies 
lands have been bound by this writ since 1732. 

The leading case on the nature of the application 
of this Act in the Colonies seems to be McIntosh v. 


ee dercidedsginwlehs byetheutudlywocourtmoteking's 


McDonell, 
Bench of Upper Canada. The decisions in this case seem 
fo una ecot theleate that this,Actywaeunot a ,jlaw of England 
and that although it, was in force in Upper, ,Canada.it was 
in force because it was a statute proprio vigore and not 
as a law of England. 

In ConSidering the question, of the, application 
Of thie Acthdn’Upper) Canada. Sherwood, Jn, quoted at,length 
from a judgment given by him in an eanlier case. The 


following are some of the relevant portions of his 


judgment: 
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tr trigk the common-law of Emeland and the 
statute Westminster 2nd are in force here; 
besides’ which, -wevhave the™50 Geo, *1IS® chi7, 
woe they have not in Ened and. 


ltieeappeers to me that when’ the British 
pardiiamnent Tramedh thewstatube  S°Ceosolintat 
designed to give an entirely new remedy to 
thepereditor for the recovery of debts® due 
in the colonies, and at the same time 
leaving it at his election to proeeceed under 
Chabeeet or under the Local Baws ef the 
colonies. The preamble and enacting words 
OL Ftheeact eppear to me to point, euty) a 
distinct remedy is nowise grafted on the 123 

Poeieschetaw on on any cColontaleipsti2 ution,» 7 

It appears to me that the statute West.2nd 

isedueforcetintthis provinces ebetatse tit 

forms a part of the law of England relative 
~- COaproperty and civilerightes Fandnatatico 

think sehe 5 Geo.ll. is: in force: bere ipso 

facto, because Upper Canada is one of the 

DeLtish American Colonies, aim which tds 

Statute-by its own terms is to operate, 

There is another reason for alleging that 

theweeGeo.Ligiwas noteintreduced! inte ehis 

province as part of the law OE + England. Ihe 

14 Geo.IIL. ch.83, sec.18, expressly declares 

that all acts of the British parliament before 

that time, concerning or respecting the 

colonies and plantations in America, should 

be in force in the late province of Quebec, 

which then comprised Upper Canada; and the 

SheGecothi Ll? civeslyesec.33, CdeclaresVthat all 

laws and statutes which were in force in the 

province of (Quebecishould beMinCrorée in Chhrs 

province tilt altered by aniecurel the 

Fegislature? pihe 5 “Ceoeli fwas “thererore 

the law of the province for about eighteen 

years before the statute West.2nd became a : 

part of the laws of this coleny. The rules 

of human action which govern the members of 

Civil), S6aciety in England are tcal led the Law 

of Engldndplands imemy sopitvoen. Pet hee “Geo KF; 

is ro more a part.of that, law thaw any act oF 

the British parliament made for the government 

of our possessions in Asia or Africa, -~ 


Robinson, J., delivered a separate judgment in 


which he referred with approval to the earlier judgment by 
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Drerwood, J. 

The last of the three judgments was delivered 
by Macaulay "*It5 * who stated thats 

[When] the English law was introduced here, 

the 5 Geo.2 may be supposed to have prevailed 

ery to have come into simultaneous operation. 

The judgments in this case persuasively suggest 
eMatedee twemmett oe Geo, 25 C.75  never® formedt patt of*ithe 
laws of England ee it was never introduced into’ the 
Lefritoriestorhinteealberta’ (as’theitase @ilsolsays it 
was not introduced into Upper Canada) as part of the laws 
Ot Hoetanm~ as of “July 15, 18/70 or of “any other date. 

Assuming, on the other hand, that the Act 5 Geo. 
Zw? was Aantroduced into the Northwest Territories as 
farce ote the Laws of England as of Juby 155 34870 “then “it 
is suggested that the Statute Law Revision Act, We eghe ae 
Vnichatepealed® the IVS2-Act, was ant" ACtY of ithe Parliament 
of the United Kingdom applicable to the Territories" 
within’ the’ meaning of section 11 of the Northwest 


ee Upon its" repeal®anh 2Ses7eithe Acth oe 


Territories Act 

IVWS32 then" ceased’ to!’ be part’ of the Laws’ ©f En gland? in 

borce= ine the Terra toriess Lf- it ever* nad’ been’ in’ forces . 
Dorsay “rat Chey tepeail of 9 Geo 25% 2/oan 

MNES! Was not! Appla cable = torthe’ Territories” and the rest 

of Canada would seem to leave the repeal devoid of meaning, 


Siaces theiAct’ ttself) was obviously _epplicable 'to,, and’ only 


toy tne colonies! in America snd 2tede dirmicult to tonceive 
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CLiany meaning fon ~the nepeal of the Aetilimlese aitcapplTied 
to .those same colonies and all of them. 

However the correct position seems to be that 
five 4Ac tae. (660,02 Hetia/ 61 432 Fewas: tim pfowree Mine tive 
Rewe tories un Bile ko o./ » inot yas pa Bhawtow: Enobkand ~ but 
becauce git jwas gausitaa tute qin «force inmplther Ber histories, las 
in Upper Canada, proprio vigore. As such there seems 
to be no doubt that when it was repealed in 1887 it 
Caasedato iver nn. Ef omeeni niathe Tarr ito rites ati sa 11: 
Gonse qifently (thecAet offl732 newer was part to the Tax 
of Alberta. 

Hae Map pisgatiwon of et iver I51aC eo.e2 Tae Gi 
Canada has also been dealt with in other cases and 
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articies ; 


leet, Shto ders Limhehids tan titeDe: S ome: isp eusiet toi tthe aati t 


oste  Taleqaud: errr suggested that the Act might well still 
, , p ; 13 1. a * - 
be in force in New Brunswick, but in the absence of 


leg@silation of that province to that effect: it» would seem 

that! ‘the lapplicatdon.of the Act toitthat province: ceased 

when it was repealed in 1887 upon the grounds given above. 

However presumably if the Act ever had been in force in 

New Brunswick it would have been in force from the commence- 

50 oe a ; 

ments dott vole scolsohy con. Octobern S49 lV unttid L687. 
Sinmislardy Dunlop, Sn cost p otic ot € xetout ion 

Against Real Property in British Columbia suggested 


that. until 1899 the Act was in force in British Columbia 
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(either directig ori byi virtue ofS¢heZ English! Law Abueee-? 


Pee etie is: susgestied: thats inales At hePActes! Geon2s ce. 7, 

ceased to be in force proprio wigore Ga British Columbia 

IfOUtr everehadeGieenisovin'. force (presumably 1f9 it! had 

been int forte ptoprio vigore in’ British Columbia it was 

only from the commencement of the colony on November 19, 
132 : : : 

£358) ; and, asi'in’ Ontario, it could: not’ have’ been 

tn trouured antokBritish:Columbda asipert,of.the Lawseof 


Engdand since it never was;a law of England. ¢In 1899 the 


Wolfootetiertefaciasjagainsitedand) butenotethel fi. ttav 
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against goods, in British Columbia was abolished thus 
seemingly doing away with the remaining significance, if 
Angm OraethesActesaeCeos2, chJvan thati provinces 

toyeManttobéa the watt of Pterdgtiactastaegainst 

. ; Ly, ; : 

lands was also abolished, in 1889. The Manitaba Court 

. * il 3 8 2 A | e 
of Appeal in Bejko v. Robson in 1934 seemed to take it 
Gos grantedcthatuthetActTSrGeos2jec.f/phadvbeen ineforee 
in Manitoba until 1889 but that it was repealed by 
: ; : : 139 
ifplicationibyethesActeolhthatvyears The court also 
seemed to assume that the Act had been introduced into 
the provineenacgotidguly 15,018 /lsastipart@ot themlawe of 
Engband.:)\Oncetagain, it is» suggested that this assumption 
is not warranted, on the grounds given above. 

Finally;ethe Ant SrGedezp ar yeias been vconsidered 
in at least’ two Alberta cases but°’in each case by the same 
judge. 
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Bauyanres J.gieaid that ithe Act) d Caok2,. cflatis tn force 


4 
4m Albertatrtt 


but two years later in delivering one of 
Blehjudgwents of the Court of Appeal in seay v. 


Sommerville Hardware Co. bd. che 


acta rw ancenetnrernmenen tied nn atari pee nine nn 


he changed his mind and 
said the Act was probably not in force lyse ens 

Une Geuuotely Stuart, «J. ~edtdasnet, an. either of 
theseseases, consider the effect in the Territories and 
tp ACDerea ot strep Loos) repeal of 5 Ceek2.. ic. 7. . Rather 
he seemed only to be concerned whether 5 Geo.2, c./7, was 
iieeorcen asc helneca baw of Kneeland ash of July 15,1870 
which was applicable in Alberta. 

Nonetheless the conclusion seems ie er ae 
from the arguments given above, that: (1) the Act 5 Geo.2, 
c./ was never’part of the laws of England and Oe A 
was never introduced into this province as part of those 
hawese2) Lusthern,weven if inespite sof the above, the Act 
was introduced into the Territories as part of the laws 
of England then it was repealed by the Imperial Act of 
1887 which it seems must have been applicable to the 
Merertonpves: and (3) finally that LE the Act were ever 
ie terce proprio vigore in the Territories (which it seems 
HEiwes) ethen Lt ceased to be soain) force when it was 


repealed by the Imperial Parliament in 1887 and was there- 


fore Hever in force in the province proprio. vigotre. 


Thetconeclusion« that«must «bel drawn from all of the 


above is thatsalthough historically the right in Canada to 


sell land in execution under fieri facias was founded on 
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the Act 5 Geeta we 6601/32). shh ee melted fianse,. ito sel 
Bande in val blemralwindesy.thais) writs tes note deni ved from this 
statute. 


(3) #2Omdimance sy of. the Novthwest, Ternitornies 
and Statutes of Canada 


In so far as the Law of execution is concerned, 

Oem the gourects ot section »l6( i) for (the Alberta Act, 
Le | ; 

1905, in combination with section ll of the Northwest 
, ; i aeoees : 

Lereitories Act, is that ordinances of the Northwest 

Territories and statutes of Canada made prior to, and in 

POLcest2. L205 are to remain in force, in Alberta, until 

repealed, abolished or altered by the Legislature of the 

Province. 

The question then is whether there were any such 
ordinances or statutes which authorized execution against 
Pavcmiicet iberimraciac and if thereswere wiether they are 
Soleo OLce an Albert ta... 

In fact there was such an ordinance and it 
expressly provided that a judgment creditor had the right 
fo execution by fieri facias against his debtor's lands. 

: . og : 58146 

Thiagtwas the Judicature Ordinance, 1696. 
Puie 355 of the Ordinance provided that every writ of 
execttion Should be in form B of the schedule thereto 
where appropriate: 

Every writ of execution shall follow form B 

in the schedule hereto adapted to the 

circumstances of each case and where form 


Biieklnotsappropriate the) form,.shallebe 
settled by the judge on ex parte application. 
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The form of writ of execution prescribed by 
form B of the! Judicature Ordinance’ was thel'common law 
writ of fieri facias except that the sheriff was commanded 
to cause the’ debtito be made from "the goods (or lands 
as _ the case may be)” [emphasis as in original] of the 
debtor rather? than®from the goods’ and®thattels’ of@ the 
debtor as at common law. 

To the extent form B was directed against goods 
Btadidenetrditferatirom: thet common lawPwrit. Because’ form 
B omitted the word chattels in its directions to the 
sheriff it may have been a restriction of the common law 
fetene extentleit any, tthath'’ chattels Sainelided@ property 
not covered by "goods". To the extent it commanded the 
sheriff to make the debt from the debtor's land form B 
was an extension of the common law. 

The express authority to use fieri facias against 
land was contained in, and the reason for the use of the 
dimunctive?’or?laintthe command’ to the sheriff in form B 
Was tlade cleareby}) £ute* 3641) of the Ordinances” This 
rule’éxpressly stated that a judgment creditor was entitled 
tolassue al writ of "exectition against the*debtor's lands, 
purmMaltbotstated that*theretwas to-be* one» writ of execution 


separate writ against lands: 


es 


against goods anda 


Any person who becomes entitled to issue a writ 
of execution against goods may at or after the 
time of issuing the same issue a writ of 
execution-against the lands of the person 
Liablévinvany judicial district provided’ that 
not less than $50 remain due and unpaid on the 
judgment and deliver the same to the sheriff 
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of the district named in the writ ‘and charged 
WLeneithe execution of the writ of execution 
against goods at or after the time of delivery 
to him of the writ against goods and either 
before or after any return thereof; but such 
oftieer shail not sell the e2id Lands within 
less than one year from the day on which the 
writ against lands is delivered to him nor 
umtil ‘three! months" notice of such *saike: has 
been posted in a conspicuous place in the 
sheriff's and clerk's offices respectively 
and published two months in the newspaper 
nearest the lands to be sold. 


Rule 364 of the Judicature Ordinance was a direct 
stabutoiy, ceplacement for the Act (Imp:) 5 Geo.2, c.7 
(1732) which as stated above had been repealed in 1887. 
~= ‘Hngtepemnle twas csxtd lie inet omee sind 9USs when Alberta 
became a province. After the Alberta Consolidated Rules 


a 
147 there was some doubt 


148 
? 


of Court were promulgated in 1914 
expressed as to whether rule 364 was then in force here 
but any uncertainty vanished when the Judicature Ordinance, 
1898, was repealed by the proclamation on August 15, 1921 

+ eae ee 149 
Ofyebtios rn uddkec ature whet sosty 191)9. 
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There is presently in Aiberta no express statutory 


replacement for the Act (Imp.) bieG ok atc. Piel hea atoms -fotr 
Wiles 3649 Githel Gudiecature Orndinamceyy L495) both fof arhikch 


permitted execution against land by the writ of fieri 


heh 


acias. 
ini fact cin Abbertay this subject) isi monly ~xpressiy 
: P é 150) ; 
dead thariith+dnwullbe: B47 0f the Supreme Coury Rules which 
states that) every "writ of fieri facias shall be issued 
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against both the goods and lands of the Debtor, 
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Peobep ive Che intent lofi echisttirule Gisi to cltiminate 
the separate writs against goods and lands which had been 
required in the Territories. Unfortunately the draftsman 


151 i} fe toh ef arial th io £ 


appears to have copied our form 
exemiuttonitiromi dorm 5 of the Judicature: Ondimanice, 898. 
That is, our form of writ commands the sheriff to make 
the debt from "the goods or: [emphasis added] lands of" 
the debtor rather than the goods and lands as stated in 
rule 347. 


L tases ueeestied) thatiwhe, wordy orm amt ounenrit 


should be replaced by "and" since the word "or' was used 
in wheuderriito ravese frormrof, the wriitinge fiabhd chaouxr form 
appears in part-to be a copy) because in the Territories 
separate writs were used against the goods and lands of 
thet debitiort and the) tox!' Gn thie fonm simply! GndG cated): that 
the inapplicable word should be struck out according to 
whether the writ was against the goods or lands. 

A Seete teen ours cho rin) of] sor. thiapp atirienitl yt damits 
the execution to either the goods or the chattels of the 
debtor but not both although this was not the meaning of ‘ 
ferme Betot thea daidioaturel Ordinanceson which oun! form ars 
based nor is it apparently the dntention of rule 347. 

The problem which arises from this dearth of 
Alberta leedsdahiom direc tly stating that), dierd, ¢acdas 
can bel useds against: lands, is tol find whether the right 
might be given by implication by some provincial statute. 


One possible soutae Of SUCH BUtboTity 15 Sect ione 
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pact 


le Svapaaaed 


3120132 and,?aa.of, the Land, Titles.Act 2- 


which prescribe 
thatewany sale,yoft land under, process,of law.must be 
Pantitmed byotme.court, that the ltransferiof band must 

be registered within two months from the date of such 
confirmation and that any person interested in the sale 
Waysamake thevappiication for confirmation... ,It,is 
suggested, however, that these sections do not give a 


cLgtiatLOe rare llandvin execution under lfierlt  ~facias'. 


They merely state rules which must be followed when land 
ean be soldjpundersqudicial process.) they, do snot state 
Cae execttiongunderatieriy facias is one vot the methods, 
or perhaps the only method, of selling land under 
judicial process. 

Damtlarly section Lo ofe thegSeizures ee 
states that no land may be sold under a writ of execution 
unless’ there has been a return nulla bona and until after 
the  kegistraryot Titlesyhas,hady a, aopy_ots thegwrit torsone 
year. This section makes it clear that it is taken for 
granted that lands may be taken in execution under a writ 
of execution and sold, but,.by itself£.it.does not ,give 
the right to such execution, nor does it necessarily imply 


thatethe method of execution contemplated by,it is,fieri 


Gonsenucnidy itv seems: thatsif ithe right. to 
execution against, lands, by, fieri, facias is, conferred, by 
some Alberta legislation some other source must be looked 
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ine vest possibility seems to be section’ 128(2) 
ofthe Land Titles nee which states that all legal 
and equitable interests of a debtor in land registered 
io nls pane, cmc uding his “interest as an uUnpara vendor , 
gre DOUNU DY a writ Of execttion™ open and from the 
Repietrac Ss receipt Of 8 cCOpy™or Lt anerthat no winsteument 
erecuted by the “debtor atter-thetetine 1s effectual except 
Sub ect’ tO Lhe fLents Of The execution creditor: 


Upon and from the receipt by the Registrar of 
Ehe scopy of the writ, all Leeal and “equitable 
interests of the «execution debtor in any lands 
there or thereafter registered in his name and 
tcetuding is interest, “iiveny, as” an unpaid 
vendor of the land, are bound by the execution, 
and from and after the receipt by the Registrar 
OF MENe Veopy, ~noO Certificates ot, title shail be 
granted and no transfer, mortgage, encumbrance, 
lease or other instrument executed by the 
Sxecuchon webptorw off tie” Land=is errectunl except 
subject to the rights of the execution creditor 
Under tne uwrrt white 2. Le leva ly ian sorces 
and the Registrar, on granting a certificate 

of title and on registering any transfer, 
mortgage or other instrument executed by the 
debtor affecting the land, shall, by memorandum 
upon the certiticate of titlesin, the tesister 
and on the duplicate issued by him, express 
fnatecne certiticate,. trangsier, mortgage... oT 
Stier inetrunenteLoesubject= co such Tights: 


Sieniticantiy, section 123(2) does not define 
uUiat Sawele OLeexecULLON 1ss tiat L6," 2t as" vot explicere 
Ie Ln ee Secreto thot 2tt ls TELeGrring LO a wWric- OL; Lier a 
facias. Likewise no where else in the Land Titles Act is 
there such a definition. 

Accordingly the only way Of implying from’ this 


section that it ConiLetrs a right Of execution against land 
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by .61. ha, seeme to be by finding that the statement that 


all lands are bound by a writ of execution means that such 
lands »ane subject to execution by fieri facias. The above 
comments indicate that an investigation of the meaning 


- 


of the words pounds, maybe, in,.crdex. 
Untd.1 216,16.) aby the common Lami da idebtiom's teoods 


were bound poya writ. of ifiert «hacbasg ef nom ithe rtes tecof 


Prem wr ete Slhidsemueas altered in 16/6 tby “section 16 of the 
Statute of reade e Wircheprovideds that ne write oF 
Pieri Pacias som olhes writ of execution shall, bind the 
property of the soods| lof the debitor «’but from the dtime 
that such writ, shall bevjdelavered to the “sherifi...to be 
executed," 

It is immediately apparent from the words of 
Sections.li6, thats tolsay that property wast bound wiyiral writ 
Of, execution, did not, exclusined yoiref eniitol writs, of iiteri 
facias. In fact there were several other kinds of writs 
of execution which could be used against goods. Two 
examples were the writ of elepit and the:writ) off levari 
facias. Db 

Furthermore the statement that goods were bound 
byPBe Writ wasrnotiacdefinition: off orvthetsourcey of@ the 
rdghtsewhichéthe treditor had: under) the writye Rather 
all that the statement meant was that once goods were 
bevndubyoecbe writ: the creditor could enforce his rights 
against the debtor and also against any person claiming 


the goods under an assignment from the debtor after the 
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goods were bound by the writ. 
Tae va 
In Payne v. Drewe in 1804 Lord Ellenborough 
said that the: 


sense in which, and extent to which goods are 
inmoeeteher case [(i.e., “bys the award of an 
execution before the Statute of Frauds and 

by themdetivery of the writ ofmexecoution sinte 
tWeeectatute, | said to be Hound teethat it 
binds the property as against the party 
himself and all claiming by assignment fro 
On representation throweh sor sunder him, 298 


15.9 


My 


And tnewowthal vi lonkins Lord Hardwicke 
Said the effect ot the Act is: 
Thatweatter =the writ is so delivered, tf the 
= defendant makes an assignment of his goods, 
except in market overt, the sheriff may take 
Enhemwinwexecution .= 
Vie lo7 Oe eheslerritorial CounteuinsLamopesey 5 


oe had to consider the meaning of section 94 of 


Campbell 
: ; Lo? ‘ : 

the Territories Real Property Act whch (priowided that 
nO. Laid shoulLdm@pe= pounds oyrany WrLt tnt vay copy of it 
had been delivered to the registrar. At that time 
execution creditors were expressly permitted, by an 

F we 163 yen Perea ed 
ordinance on ther lerri tories, foydipesue a writeol fieri 
facias against land. 

inelanogesey. ’Canpbell Scott, J, do-etfect held 

that the only effect of section 94 was that any person 
who acquired an interest in the debtor's land after the 
delivery of a writ to the registrar was subject to the 


execution: 


tie Leasorable COonsexuction oc SV94 1s Achat, at 
merely provides that in case of any dealing 
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with the land by the execution debtor the person 
acqutring an interest from “him would take such 
tirerest subject “only Yto tose "execttions -of 
which copies have been delivered to the 
registrar. 


In the same case the court considered the meaning 


of the statement that goods are bound by a writ. 


Scott. J6, ca2id that thictmeantethatethe sheriif 


could take goods in execution from any person who acquired 


them from the debtor after the goods were bound: 


The meaning of the words "that the goods shall 
be bound by the delivery of the writ to the 
Sherri SMe @that «attér sthetwrit is tec delivered, 
if the defendant makes an assignment of the 
goods even for a valuable consideration, unless 
in market overt, the sheriff may take them in 
exccution 2 Tire iiarding “both Sin tase of*the 
Crown and a private person relates only to the 
debtex-himself and his acts, so as to vacate 
any itermediate assignment by him otherwise 
tivaw’in market “overt; *buwt'*the property in the 
eoods'is not altered until execution and sale 
by tthe "Sherritt: 


Tre meaninve of tie words “and =ard *"rotrd = "in 


respect of garnishees were considered in Holmes v. 


Time poo? 


where Lord Campbell said: 


Weeconsetrue the word Bound Sas "not “changing 
the property or giving even an equitable 
property either by way of mortgage or of 
lien, but as putting the debt in the same 
situation as the goods when the writ was 
delivered to the sheriff. We take the word 
lphind" “C6 mean “that “the “debtor, or +thosie 
claiming under him, shall not have power to 
convey, “orto “doWany act, as against the 
right of the party in whose favour the debt 
fe) Dournd ; “and “we “construe “Wt "ae not’ giving 
any property in the debt, in the nature of “a 
mortgage or lien, but a mere right to have 
the security enforced. 
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It is apparent that the service of a garnishee 
order bound a debt in the same way as a writ of execution 
bound goods, that is in either case it meant that the 
debtor, and any person claiming under him after the 
prLoperty wasebounds,«ewas, subject+to,-thenrichts ofthe 
ereditor. 

It is suggested that all of the above indicates 
thatethe meaning of section 128(2) of the Land Titles 
Act is onlypthis: thateadtery aAwrdtpoft, cxecutdonids 
delivered to the Registrar, the interest of the debtor 
in’ any land,eandi the interest*ofsanyathird paxtys,an the 
land arising under an assignment from the debtor to the 
third party made after the delivery of the writ to the 
Registrar is bound by the execution. 

Buty whati section 128(2)) does) not, say) is» what 
kind of execution can be used against land nor what the 
rights of therexeczition ereditor-are, under. that, kind of 
pacitl on kee Ine orders, to; find, oute what, kindyof, execution 
a creditor can use against land we have to look to rule 
34/7 of then, Supremes Court Deca because only there is 
there a deseriptionjot.theykindjof execution,, 1). ¢.,.fieri 
facias, and not some other kind of execution, that a 
ereditor can use against land. 

imother words. wer know from sectaon, 128 (2) of 
the Land Tidjtles.Actr that, land.ds; bound,by)a writ of 


execution from, the: time the. Registrar receives: a copy, of 
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iG; we knoweirom-erube®’S47"that*the kind @or@executfon*to 


be used against land is fieri facias; and we know from 
the common law (as modified by statute) what the rights 


of an execttfion ereditor™undér Yfts fat*eare= 


Themwdtiipteulty is that “probably the right to 
obtain execution against land by fieri facias must be 


based on @ statute and that it can not be given by the 


Rules of Courts eo 


Stuart, J., commented on this problem in 


pean 


Traunweiser v. Johnson ineeko- bos 


“> Uneamactkereisnone of Someediumiculty » andel 
Pianak “ie eis -qurte obvrous that tie “root “of 
the difficulty lies in the absence of any 
very definite legislation as to the right 
to sell lands under a writ of execution. 
Apparently we now have nothing but r.584 
which says: 


everyewriteot sii.) fay shaliepe issuedtacgainst 
both the goods and land of the debtor. 


ive: old 499310 GS witich was "statutory; "did" o'r 
eCOurse; €nact that a writ of execttion might 
Taguemacainst dands +? "And "do not say "that 
there 1s "not .a rieht to selleibandsamder 
B,ectrLOm en Out L podnt Out etilac SUCK. 4a. rient 
was clearly at one time looked upon as a 
matter of substantive law and not a matter 
of procedure, because both in England and in 
Ontario Ss statute Was “required betore it 
could be done. Yet with us the legislation 
on the subject has apparently dwindled down 
to the bald terms of 7.584. The Land Titles 
Recwieals only wlth Watters of repistration 
and the confirmation of sales and there is 
no doupt that the right to “seize and sell 
lands is assumed to exist independently of 
frat wAab. et may be that in the last resort, 
the law of. England as it stood in 1870 may 
pemresortea to, althoten a. ,tnet datestnere 
Was no fii fa. lands in ineland nox is. there 
even now. But there is certainly no, stacute 
of our own definitely establishing the right 
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to sell lands to satisfy a judgment. We have 

not the advantage of any definition of the 

termi lands cine any: suchpActguor evens tos throw 

Mpentwonumr 04. the definition ofsthe term 

Vianddidngihes Lands Titlesatctywadds certainly 

not apply because the question is what the 

word “lands" in the writ includes and The,» 

Dantdmelitles Act does not anterpret that. 

The reasoning behind Stuart, J's., statement 
(Late tne tient towseize and sell lands ts aseumed to 
exist independently of" the Land Titles Act may have been 
the historical background discussed earlier. 

As shown above, in the Territories, the right 
LOmse ze ond sell eland under fi. fas was first given by, 
the Act Chip eeeo. 2, ¢./ C17 32)) wrich, was repealedvin 
1887. But the right was continued by statute under section 
Sooo meordinamcesNo. O.or L893 and byartide 364 -of) the 
Jidieature Ordinance, 1693. Ihe parallel Gn the Territories 
of our present section 128(2) of the Land Titles Act was 
Percstmenacted in 2686 as section 94 cof tthe Territories 


Reaiguroperty Act. ARYA gay This section was superceded 


by eection 92 of the Land Titles Act, ieaeyAgesh 

Therefore, in the Northwest Territories, section 
U2eortne Land Littles Act, 1894, which was the equivaient 
Gresection L20C2) of our Land Titles Act, existed 
simultaneously with rule 364 of the Judicature Ordinance, 


1898, which gave° an express statutory right to execution 


Seoigctestangapy til.) fa. in Che Lerritories., 


oe 


Whether by oversight or otherwise, when Alberta 


became a province it enacted section 77 of the Land Titles 
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By, 
Meten LOOS , : rolmeplacei section S2fofPihe Land Titles 


fet, 1994 Sat Beisdde not enatt ar stat utoryl provision 
equivalents top nudes 364.0f the: Judicatures Ordinance, 
PS98 eito give abstatutory, rights tod execution against 
jand. Because the Judicature Ordinance, 1898, is not in 
force, in Alberta the only express right to execution 
eeaingse dendebyy fiéerijfacias,inpAlbertayvis now given by 
rule 347 of the Supreme Court Rules and: thiserule has 
not been given the force of a statute. 

Efiithesconcerns expressed _bydStuartyedsi,are 
well. founded the very right to execution against land 
ineAlbertalbyptherdgiacias asi questioneb len 

Notwithstanding the above it is of course 
possible that section 128 might be considered to be the 
Sourceto£ thejrightotocexecutionsagainsteland by £2. fa. 
However if there is any doubt that the right to execution 
against land in Alberta is properly established by section 
I28Hit is submitted that this doubt should be removed by 
legislation. This could easily be done either by giving 
rule 347 of the Supreme Court Rules the force of statute 
Otfebystenscting it asea.sectionvol theySeizurestActeor 
the Land Titles Act. 

F. The Method of Obtaining Execution under Fieri Facias 

(1) ehCommencingrthesExecdtionegbyua Seizgune 

At common law as soon as an execution creditor 
had delivered his writ to the sheriff he was entitled to 
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goods and chattels were bound by the writ. 

The es edigure cof weoodsieby abheesherifitiaqwas ithe 
inception or commencement of the execution against them. 
Thus theemeresobtaining iby the crediton ofmaewrit oof 


fieri facias was not the beginning of the execution 


against them, nor was it started by the delivery of the 
Writ ‘to thehshenirr dior execution. 

This point was considered by the House of Lords 
; eae ; BEES) agra 
EMMLSI2ZeinuGilesyvauGtover« In fone wt the majority 
GpiniensadeliveredWic thecHouselof Lordsgibatteson, J., 
said: 

I apprehend that seizure under an extendi 


facias is the inception of the Pe ay 
and so is seizure under a fieri facias.+ 


Simitaviy,vintthe samé casedTaunton, idypoheld 


thateuenetideliveryno® theewhitito thensberifigis no 
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execution thereo andyWVauchnscleygasaid thatethe 


seizure of goods is the inception of the execution against 


énemest? 


Theresgwassonelexceptdonetosthesrulesthak& the 
Ssheritiehaditolscrzetcoods inyordertto commences the 
BkeCutiounagainsttithems rThis wasodutrrelationgtoetease> 
hovdeinterestsweuTheNexecttion againstesuichiintérests 
couldsbe commenced either by a seizure of the lease or 


byha Baleeotathertermabyathessherdfifewdthout ayprior 
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seizure. 


The obvious question with respect to fi. fa. 


= ee 


against lands then is whether the sheriff must seize them 
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in order to commence the execution against them. 
This question was the subject of many early 
eases in Upper Canada and the consensus of Paka was 
that a seizure was required in order to commence an 
exeqution lagaimet glandsidunder sfii« fa. tjustisas tit was 
required in order to commence an execution against goods. 
The only difficulty which arose was the 
determination of what was required in order to seize 
lands because obviously the sheriff could not physically 
remove lands as could be done with chattels. 
~ The following were variously described as methods 
by which the sheriff could seize land: (1) an entry by 
the sheriff on land owned by the debtor with the intention 
of seizing it and any other land owned by the debtor whether 


the sheriff expressly stated this or oes a (2) Pieaking 


title ce eee @)e tarusy mibodad cq aleti sauch? atsjella yinie siiodid 


om tite: knock -of ethel sdoo toon tthe gliimb fof «2 wee (4) 


155 E ; 
inquest by a sheriff's jury; (5) a constructive seizure 
by some "open and notorious proceeding towards the 
execution of the writ...as perhaps the public advertisement 


platsis) 


of the lands though to be a constructive seizure the 


advertisement would have to be in the official Gazette 
UBER?) Des 
and not in a local newspaper; aid eo), thestitimneinf a 
bitidento declare «thate.<a deed of dland: exectited: by ra debton 
188 


Go, i ethind pianty was vodd as against tan) execution foredistor. 
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created uncertainty “as to what was a sufficient inception 


OL@an Fexeettion tapainst (lands©to Venable “the "sheriff to 


complete it by sale and édaveqan ee heen This doubt was 


removed by the Execution Act, iei7en 2 which stated that 
andadvertisement tof land for'sale in “the Gazette was ‘a 
sufficient inception of the execution to permit the 
SREBUPEStOtse LRG. WebutcCappatently*thils was only “a 
Statutory declaration of what the law had always been 
deemed to be and did not mean that such advertising was 
the only method of seizing Lande wes 

* In Alberta we have no such explanatory legis- 
tation, Wedo Whave tsectHonels C2) oh éthe Seizures ie aaa 
which says that notice of the sale of land must be given 
by advertising or otherwise as may be ordered by a judge. 

Bute ethis sect lon “does not fs'tvate Uthat Pthe 
obtaining of directions from a judge or that the giving 
of the notice required by the judge is equivalent to a 
sen einen eth strait Sls CalYsuffiicient imcep tion tof Man 
execution against lands to permit the sheriff to sell 
them, 

Invthevabsence of«legielation to the contrary 
tities bet assumed that “a ‘seizure "of ands in ‘some “form 
istmtalh meee sisary tin Alberta..° The only*question is 
whiettewietia ‘obtaining tof dirddttons orethe giving of tire 
hetide wequintad byidsection 15(2)*of the Seizures “Act “is 


either one way, or possibly the only way, of making such 


a Senzure. 
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thatthe giving “of “the *motice, is Necessary “is 
clear; that it is even a method of effecting the required 
serzure, let alone the only way of *doinse so, is not so 
Clear. "At Lease asecearly as 1822 8an On aro bea: aren 3 
Fequired tte snerifzr to™advertise Vand@in "ere orricral 
Gazette before selling it. As in the present Alberta 
pelzgures Act there was mo mentton im the "Act "otf * 022 "of 
the necessity of “a seizure “of Land *betore selling it nor 
was there any mention of whether the advertising was a 
sufficient inception of the execution to permit the 
sheriff to sell the pandes?* 

BRU despice tne ACl of “MOZ2 1eeloworviCcts that 
the Ontario courts considered that a’seizure of land was 
necessary, although they also considered that a constructive 
seizure probably resulted from the pahari tins or the 
advertisement required by the Act. Again, the Execution 


G 
Ree Se ts7 7° 2 


was passed specifically to remove any doubt 
as to whether such an advertisement was sufficient as a 
seizure. 

Consequently, it seems that in Alberta the giving 
of the “oetce requtred by Section T3(2) or the "Serzures 
Act may be, but is not necessarily, equivalent to a 
constructive seizure of the Land described in the notice; 
Purwateov tial the eivange Of *that netrce ie "not the *onty 
Way Of "Seizing Land,” In”other "words It ts °possible*that 


a8 seizure of /land can; and possibly should, be madé “before 
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the See Obethoenotice of thegeale. geltauthatrcase athe 
SiVineeol fehaenoktice would bela pnecessary condition .for 
a sale |but\ would) not be the inception of the execution. 
Paevenactmentypoiwexplanatory,légishation injthis area is 
just asidesizabletin Alberta now, tit,isesugeested,+:as,it 
Was tnseOnkerio hin 13222 

ineprecthuce rif the givingsofasthe notice {or 
even some earlier step in the proceedings to obtain 
directions for the manner of giving notice) amounts to 
ausedzuse ofethedlandythen therepis»laittle.~point,in 
carrying out an independent seizure. But on the other 
hand any execution creditor who wishes to ensure no 
complaint can be made by the debtor as to the validity 
of proceedings for the sale of land might be wise to have ‘ 
a seizure carried out»by,having;the.sheriff,enter-on,the 
LendgtOorethespurposeroL seizgingeait ingpadditionsto giving 
the required notice of sale. 

Furthermore, if a creditor intends to rely on 
the giving of notice under section 15(2) of the Seizures 
Act-as being a constructive) seizure of the debtor's: land 
it is suggested that such notice should be given by the 
sheriff and not by the creditor. To do otherwise would 
be stekinvea wick) that, therevis notsevenna constructive 
Sedzguresofithe dandiby tthe sherdifeundess, the,creditor 
Cig. establish) hey is» acting on. behalf.of) the, sheriff. 


(QinatheseMannerhinewhichyihe Shegltii¢holds,the 
Property under Seizure 
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At common law, by making a seizure of goods 
the sheriff acquired a special property in them which 
gave him the right to maintain an action of trespass or 
trover against any person (including the debtor) who 
wrongfully took them Seay? This special property was 
for the sheriff fixe wbieneiiit and mot:forither benefit of the 
creditor under whose writ the seizure was Hoyle fed 

ih os, divnha cat vt cocayoebieiehers tsp eet lop mopent y 
exists! alterim isedizure) of: land ..«Since obviously Lands 
cannot be removed as goods can there may be no need to 
give. the sheriff this privilege. On the other hand 
possibly cases might arise where it would be necessary 
for the sheriff to obtain an order removing a trespasser 
from land before selling it. 

Another consequence of a ESA eS of goods at 
common law was that the goods were thereby placed in the 
custody of\:the Law.» This; Legal, custody which the sheriff 
had was for the sheriff's benefit and for the benefit of 
the person ultimately entitled to the goods whether that 
perisom was: ithertsedadinig’icrediton omesomeone clse 1) Thus a 
gaieuneawas) motiiior ithe ‘benefit ot Chesecneditor: alione but 
for the benefit of every one who then or thereafter might 
be entitled to the goods. The reason for the rule was 
Hhateeven if a sheriff had setzed. goods for one creditor 
mesecond creaitor or other claimant with ee nigher priority 


might come along before the goods were sold. The sheriff 


was then to hold the goods for that person and not the 
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Rhere tis nol*reason to suppose that this rule 
ef common Paw nehteci?tappiitie's in cases of “the selzure of 
goods does not also apply in cases of the seizure of 
lands, 
(3) Gompleting the Execution by a Sale 
At common’ aw, after a seizure the sheriff had 
a9 , 
asawty to se 11. and could be compelled by the creditor 
200 : 4 : 
to sell the goods which had been seized by the sheriff 
and which were bound by the writ. 
c= tote pleatiuat rom the provisvonsecotsthe Alberta 
Land Titles Act and the Seizures Act that a sale of land 
Jomeonpected sunder—execution in Albertameand in) Doe litiany 
: ZO. : . ; 
ve. il Ler Ln elOxOeMacaulay, J... satu otfpankexecution 
against lands that the seizure gave the sheriff the power 
to sell them. 
As mentioned earlier a condition precedent to a 
sale, of land in Alberta is that notice of the sale be given 
‘ , , ZO P 
as required by section 15(2) of the Seizures Act. This 
section does+not Specify to whom such notice is to be 
given but only that it shall be as directed by a judge: 
No@lands shall be sold under a writ of execution 
UiGhbeckter the giving of seh notice sol. the 
sale by advertising or otherwise as may be 
directed by a judge. 
Hurthermmore by~asection 135 Cl) of the above Act, 


unless otherwise ordered by a judge, no lands are to be 


solid until after a return nulla bona against the debtor's 
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goods and until afiterethe,Registrar of land, titles has had 


awcOpVmOfethe writ for one year; 


No sale of lands ¢chall, unless a judge otherwise 
orders, be had under a writ of execution 


Ca)ye until after a return nul le pone 2n whole 
Otel pat t.. and 


(bjwuntis after the,expiratien of,one year from 
the date of the receipt by the Registrar 
ods the. appropriate, land titles, of fice of 
thes copy of the writ ote secur ion . 


At common law there was no requirement that the 


sale be by, a publica suction, and thersneritt coulds sell 
4 : ; aS 208 
the goods to anyone, including the execution creditor. 


liv bexnta, thes intent of seetions 15{3) of the 

: AYE } 1 : 

Seizures Act is presumably that lands are to be sold 
SUmompUDId OC auch Lon, Out it does TOtkvexpresaly say. SOs 


When at any sale by auction held by a sheriff 
of land taken in execution 


(aymtiene ate 0o bidders, oO 


(beste, snetsit receives cor the lang no pid 
that he deems sufficient, 


the sheriff may from time to time adjourn the 
sale to a date to be subsequently fixed by the 
sheriff and either to the same or a different 
place and, in any, other case notice, of the 
adjourned sale shall be given in the manner 
prescribed by section 14. 


In fact. there seems to be no Alberta legislation 
which expressly requires that a sale:-of lands be by either 
aypubicihc- sale. .on auction wheteas .there ds such, provision 

’ 205 ee oo: ge , . 
with respect to goods, Dhist (6 Liane talon, ana Vise diete als 


suggested, be an oversight which should be remedied by 


legislation. 
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tvere eis “at further statutory yrequi rement (in 
Atbertasinv’the case of the sale of Lands under execution. 
a ¢ E 206 
By section TES fet tthe tLand “Titles fAct no such sale 
of registered*land ‘by a ‘sheriffris valid unless’ it has 
been confirmed by the court: 


Nel@satie toy .aaeherif fhersotherbotpicerpeunder 
procéss*tofelawywof any shand foerhiwhich aa 
eertificate of title has been granted or of 
any lease thereof or any mortgage or encum- 
braneé*thereon is ofsany \effeet “until bit has 
been conti irmed*by \thescourtaoer aljudgée;ebut 
when any such land is sold under the process 
of law, the Registrar, upon the production 
to him of the transfer of the same, in Form 
S2ein  thesmsechedule, with proce of “the: due 

* execution thereof, and with an order of the 
confirmation of the sale endorsed upon the 
transfer or attached thereto, shall, after 
the expiration of four weeks after receiving 
it, register the transfer, cancel the existing 
Ceritisicate co. ytitle whiollvye Ore nmepart,. ot 
less’ than the whole of the land comprised 
ttereadtvsiisold. /erant -arcentinieate lor 
title to the transferee, and issue to him 
a duplicate certificate in the prescribed 
form, unless the registration is in the 
meantime stayed by the order of the court 
Orel cdgey anidstinvthatt case!) tuenrepis tration 
shall not be made except according to the 
Serdar tandediirection@olhtheheourteor gudgcer 


At common law, after selling ne oraatter: 
selling a leasehold interest in emir aoe in order to 
Satisfy the requirements of the Statute of Frauds, the 
sheriff was required to execute a conveyance of the land 
or the lease and to deliver the conveyance to the 
purchaser, Section 131 does not seem toi have altered or 
added to this duty on the sheriff but rather imposes a 
duty om the Registrar to register such), a conveyance. 


By section 133 of the Land Titles: A 
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person interested in the sale can apply for the order of 
confirmation: 


Bhiettap pli cation for confirnatiom offta salve: of 
the land made under any process of law may be 
made by the sheriff or other officer making 
the sale or by any person interested in the 
sale, on notice to the owner, unless the judge 
to whom the application is made dispenses with 
he totice®, fand: icf theajsalletaits “clontimmed tthe 
COStowOLecolutirneation shnaitlepe sporne. rand paid 
out of the purchase money, or as the judge 
directs, but in case the sale is not confirmed 
the purchase money paid by him shall be 
refunded to the purchaser, and the judge may 
makey site fonder as ttosttheltcosts of all 
pangtiesmto gihe sale: and mi wthesappis cation 

form A. bsiiconitimiatiiont as wvrertthinket yj ust, 


= And finally by section 132 any such transfer of 
land and order confirming sale are invalid unless regis- 
tered within two-months of the date of the order, unless 
otherwise ordered: 


A transfer of land sold under process of law 
shall be registered within a period of two 
monuUhstion twherdateror ashe orien Mot cont Urnation , 
unless this period is extended by an order of 
thee comntvor arqgudpes filed wiith@the® Revistrar, 
and if not registered within that period or 
within the time fixed by the order, ceases to 

be valid as against the owner of the land sold 
and any person or persons claiming by, from or 
through him. 


At common law an execution against goods was 
mee ne , ‘ 210 
completed, or executed! by their sale by ‘the sheriff. 
This it seems was also the common law rule with respect 
, ’ 2 ; 
to executions against land. It may be supposed, however, 
ftHat in Aiberta now the sale itself is only completed 


when it has been confirmed by a judge as required by the 
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In principle, there seems to be no reason why 
the completion of the sale should wait upon the registration 
of the transfer of land after the order of confirmation 
has been granted since the decision as to when to register 
should belong te the purchaser from the sheriff and there 
is no reason why the time of completion of the execution 
Svouldsdependmupone nis whin.,). lnethws case the sherift 
Ssiould=pay out the proceeds of the sale 22 the purchaser 
chooses not to register his transfer, 

This would lead to the possibility that the 
purehaser could pay the purchase price to the sheriff, 
the sheriff could pay the creditor and yet the purchaser 
could still lose—his interest in the Land if he did >not 
begister his trangter withinythe twormonth pertods Lt is 
suggested that there is no obvious reason why this 
consequence should be required and that possibly section 
132 should*besremoved from theseLandoTitiles, Act: orvat, least 
amended tospreventythisskindio£f situatdonrirom eccturring. 
G.) Interestcswinaland Bound! bydthes Writ merPine Fas 

(1) General Principles 


eS ee ee 


(a) ‘Some of the Rules of the Common Law 
as to the kinds of Goods which were 
Boundibyi¥derit@aniaer 6ee) , 
(i) boThelDebtor*seintetest in the Goods 
had to be either Legal or the entire 
Equitable Interest therein. 


Because executionjunder the writ of fierd facias 


was a common law. remedy, only legal,-andinot equitable, 
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The sole exception was in the case where the debtor owned 


theeentdre benekiciaisdinterestfin thergoodst 13 


(ii) ‘Only Goods which were Seizable 
were Bound at Common Law 


At common law no goods were bound by a writ of 
execution unless they were capable of being taken in 
possessions by the sheriff, The reasongtor this rule was 
apparently thatein, order to execute the whit the sheritt 
had to physically hand the goods to the person who bought 
theumt rom him. SAny coods, or interest in ~0ods, which 


SotLd not thus) beghanded over could not be Seized either 


~~ 


and Enare tore were not bound by the writ. 

this pointiwas made by Lordy ililenboreugh, CiJ., 
Piers CO tteav .« Scholey,-." where in deciding on the exigibility 
of an equitable interest in a lease he said: 


The language of these writs and return evidently 
imports, that the goods and chattels, which 

ate tthe, obiect of them, are, properly ot a 
tangible nature, capable of manual seizure, 

and of being detained in the sheriff's hands 

and custody, and such also as are conveniently 
capable of sale and transfer by the sheriff 

fo whom ethe writ loardiredtedyfoohilthe isatis faction 
Of a*creditor. The Legal adnterest an “a term of 
years, both in respect of the possession of 
which the leasehold property itself is capable, 
and also in respect of the instrument by which 
the term 26 created and Secured, (both of which 
are capable of delivery to a vendee), has been 
always held to answer the description_of the 
writ, and to be saleable thereunder. 


Gi diy LdOniky: Goods) imetive Pass es salon do £ 
the Debtor were Bound at Common 
Law 


At common law the sheriff could generally only 


exercise his power to seize goods against the debtor himself. 


67 


ae 


| ts an ® te bin ibe ‘ebiae y 


meals 140 ite wee 


jae as re Brrr 
; es hb mae eDahd x “it eae aitnase eae td matress 
Te aw wea rit} 


tadengate ay ak i eft & hangin 08 ‘aghre nt jany vite tyr 
oe 


igus ot neeteg ‘ald bat Srtetial oto baud citaptewta oa tat 
i tah wique fol seth * ‘yabuos xa smal ‘hon nods 


a ‘ a 


wwttte Sedtdaced 297 Biigbs nahe ‘Bohasd ad aude et blues — = } 


tsar 
if ben si Bs Dano’ don stew nrototedd bas “SSei 
“A hice ie 
ay | ih reas Frcre a ad Ka be ws satog erat me 


pe | | 
ett tidrgtts bin mG ainnkoat ud sre canib2e ¥ zasza ae a 
vi Be 


“SB: ef nabs 4 a tonwesal olést0p9 se IO is : 


ren Higa — 
elsaative Ter ie Siu: vise ia guia 4 ) a s a 
ee haiw sSPotends Hith~ Gate a , ety i @ Vite ut nes a 

h io Glregatg tne diedas UK Wade auld ome iy 


wart he Laumat ys aldtgosd - | " 
bani a7 TS by alte” mtd: | ine ‘guet So bop 70S 
ieee aa ea ale 4 wT  vbeveus Bra: ~os 


| to oldseqas 
a 


ae ® 


me 

Mi ae n , 

mod 3h i we a = use ae ~ 
7 ; «2 

i re | i tae 

ie i eer | Tae : - 


In other words the sheriff usually could not seize goods 
which were in'the possession of a third party in cases 
where the debtor himself had no right of possession. 

Thus the sheriff could not seize from a third 
party goods which that party had rented or leased from 
the ue beers” nor which the third party held as mortgagor 
under a legal mortgage to the ears 

Likewise it was held that the Stet ante could 
not seize goods from a third party held by that! party as 
a purchaser under a conditional sales agreement with the 
debtor as ren doe 

It must be noted that this requirement that the 
debtor have possession of the goods is related to the 
requirement that the goods be seizable. That is why in 
tne absenee of legislation tothe *contrary 1 was mot 
poestple under UL fa. to seize *tirey trtemest or wrod i. v4 
conditional vendor. His interest was not a tangible thing 
capable of manual seizure and delivery to a purchaser from 
tiewsnerift., On ythe other hand, the tangible thing, which 
was seizable as such, could not be seized in fact because 
the debtose did not have possession of it or the right to 
possess it. 

There were two fundamental exceptions to the 
rule that the sheriff could not seize goods from a third 


Babuy if the debtor lad no right toypossession as against 


that third’ party. These exceptions were in the case of 
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third parties who had acquired the goods under a fraudulent 
eenveyance and inithercase\of some third parties who 
acquired the goods under a conveyance made by the debtor 
afvereiis fproperty (was bound oby@thavexectition?e®*in either 
case the sheriff could seize the goods from the possession 
Spathevthirdaparty. “Both of 'thesetcases will betdescribed 
in greater detail Vatanns <7 

There are also cases where the debtor does not 
have possession of his goods but where he is entitled to 
Peteposseseicon. — thus 1f a thard party held the debtor's 
goods under a common law lien or an innkeeper's lien the 
debtor had a right to regain possession upon payment of 
the amount secured by the lien. The sheriff could seize 
Such eoods from ithe poseession of the third party but the 
goods were still subject to the lien and the sheriff was 

SAek 8) 


liable to pay the amount of the lien if he sold the goods. 


(iv) Only Saleable Goods were Bound 
at Common Law 


Int-Lagge Wye meee ee Parke, B., said that the 
Ecene rakerike. eof plaweis athat ithe sshemitiinean seize only 
such things as he can Ek sigan 

Examples of goods which at common law could not 
beesolid sby tthe debton<and which the isherilit, could «not seice 
Were .( lj). .coods sowned »by a ctihind panty yand, possessed phyathe 
debtor under a common law lege sae (2) goods owned by a 


third person and possessed by the debtor as a borrower or 


odes (3) goods owned by a third party and possessed 
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(5) money; and (6) goods owned by a third party and 
possessed by the debtor as a pledgee under a pledge unless 
Behe ide beauthad 2apewen to tsebluasba reswht of lehe fahlure 
; 230 
of the pledgor to redeem the goods. 
(v) The Application of the Above 
Common Law Rules of Execution 
Against Goods to Execution 
Against Land 

The question which arises from the above 
discussion of the principles followed by the common law, 
in determining whether goods were or were not bound by a 
Woeiteotriiier. tacias, is whether “all ior) any of these rules 
apply to execution against land under the same writ. 

There is no positive answer to this question. 
The best that can be said is that the courts have not 
pronounced a different set of rules to apply to execution 
epains te Lands (but on) the other hand neither have the courts 
said that these rules do apply in such cases. 

Some cases have refused execution against land 
intectval situations where this result) could bel anter- 
Dtreted to be consistent) with an application of one, or more 
of the common law rules. Unfortunately in none of these 
cases was the refusal to allow execution accompanied by 


an express statement that one of the common law rules of 


execution against goods was being followed. Any 
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interpretation. .of the cases as being supportive of the 
application to execution against land of the common law 
rules of execution against goods must therefore be 
regarded as equivocal. 

Two kinds of cases support the proposition that 
en interest ine band is not bound by a writ ‘unless the 
interest ls otea kind which can be wedzed by the sheriff, 
The first of these are the cases which have stated that 
an execution against land is commenced by a seizure of 


yi ene 


This requirement suggests, without proving, 
Rieteaawrit Ofmexecuttion only binds Duterest]s im fand if 

the sheriff can physically or constructively take possession. 
gfethe land *Ltselt. 

The second kind of cases which deals with the 
seizability of the debtor's interest in the land involves 
cases in which the debtor is a mortgagee or unpaid vendor. 
Wasi 


ineloder Avy. (Creighton 10 was held that the iiterest of 


a mertsacee of land was not bound by a writ of fieri 


- - 5 7a) 
facias and in Traunweiser v. Johnson and Merchants Bank 
234 . . < i 
Vem cvocks it was held that the interest of an unpaid 


vendor of land who was registered as the owner of land was 
not bound by a gee epee 

One aianterpretation of these cases is that the 
reason the interests of the debtors were not bound was that 


they were not capable of being seized. In addition, since 


the interest that was capable of being seized, that is, 
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the land itself, was not in the possession of the debtors 
but of the mortgagors or purchasers the result: is also 
consistent with the common law rule that only goods which 
were in possession of the debtor were bound by a writ 
aped ict tne ower. —clearly, it 1s only ea supposition 
that these cases indicate that the common law rules 
applicable to goods also apply to land. The strength of 
the supposition is mainly that the results of the cases 
Sree nuOLetNCOonci stent with it. 

Today the interest of an unpaid vendor of land 
Can ebe bound by wa writ under section 128 °o0f the Land 


Titles ins and the interest of a mortgagee of land 


: : 23 
Can beepound Under section @ of the Seteunes Act. / 


imeesresults of (the vabove cases would “not be the same now 


but the principles generally established by them may still 


; 250.0 
Deptheucame. = For example in Barnes v. Sharpe it was 


Dhetopektat a ul oadotamiot bind land registered ina | 
debtor's name where his actual interest is as an assignor 
of an unpaid vendor's interest even if he is entitled to 
a re-assignment to him upon payment to the assignee of a 
debt for which the assignment was given as security. And 
in Marble v. Sullan and Tudsate ss in Saskatchewan, it 
was held that the interest of a registered mortgagee of 
land 1s not bound «by a writ Lif the debtor has, before an 
attempted seizure of the mortgage, assigned his interest 


tO a thard partyeas security for the payment of a debt 


even if the debtor is entitled to a re-assignment upon 
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the payment of the, debt. The results of these cases are 
consis ten twa th otha application. to this, kadnd: of..property 
of the common law rules of execution against goods. 

One final example of a case which may have 
relevance to the application to execution against land 
of the common law rules regarding execution against 

s 240 : 
goods is Johnsen v. Johnsen. Int soinaitycasie), jim) yone 
of the judgments of the Alberta Court of Appeal, 
Stuart, 43. A., stated thateythe .xecutdom cuedi tor rcowld 
sell what the debtor could sell, and this was the whole 
interest in the land subject to the contingent dower 

: : ’ Cee ee : 

estate of the debtor's wife. This case was decided 
when the legislation permitted a person to dispose of 
his homestead but subject to the dower rights of his 

242 ge : *. LM lay : 5 
spouse, Our present legislation of course absolutely 
prohibits a transfer of a homestead without consent or 
243 


a judge's order. 


Amn tnfierence could be drawn from the Johnsen 


@esaseuthaty if the creditor can sellvoniy what the debtor 
eanesebls then B writ does not bind Land that that debtor 
Conmrotcece ll.) [hase senot«a necessaryeinmp lication but 
Lteioma reasonaule one since if a writedoes not bind 
goods if a debtor can not sell them on what grounds 
should a writ bind land which can’ not be sold by the 
debtor? In the case of land subject to dower, if the 


spouse consente, stoi a sale, by a debiter rn tf a, gudge 
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orders the land to be sold then the debtor could sell 
his land and the land would then be bound by the writ 
and could *betsold by the “créedi tony “Bret stunrtess "a debtor 
hag a power of sale the law may now be that while land 


is not sakeapre by him Lt <is not bound by a writ against 
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(bP Meine Ettect “oti Section "Ie Sdf tthe and 
Titles Act Rela ee ue oe eas 
(i) The Requirement that the Debtor 
Interest in the Land be Registe 
im has Name 
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force in the Territories was the Territories Real Property 
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Act. Meteneweon these Actes timiredetrwe cabeca of a 


In 1894 it was replaced by the Land Titles 


writ of execution to lands registered in the name of the 
execution debtor. 
Torrens legislation in Alberta started with the 


247 felak@let ishisve) elayGl mene Sossieer jelnehe 


Landi lates Act’. 91906 
registered interests in land were bound by a writ of 
execution, 

But even in the absence of such express legis- 
lation the courts said that only registered interests 
were bound: 

ius tarvey, C. ani, Said dao Oly Con ay. 
eo ciwee iy) lear 

bo seems Claar that the provision of the Act 


contemplates the execution affecting the interest 
of a registered owner and mo one else.749 
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So far then as these provisions extend it 

seems to be clear that an execution deposited 

withthe resietvar) |\bimdst!'s ondy) lands: standings 

in the name of the execution debtor as 
registered owner.“- 

Tt was only in 1921 that an amendment added the 
express statement that a writ bound lands registered in 
Cie eiawet fo itttthe Gdhebitor. Fibhidiss ris now part .ot, sicc tion 
; ane 212 
HAG oro tt here ands wists es Act . 

This amendment may have been made to confirm 
the -statements made in the Adanac and Seay cases and to 
make it clear that the conflicting decision of the 
a . ; 253 
Saskatchewan Court of Appeal in 1919 in Ruttle v. Rowe 
was not the law of Alberta. 

In the Ruttle case othretCourtthebd pthat -a tiled 
WeaGebound a debtor's interest» in land owned. by him but 
DOterevisctereds in hisiname so that it@atterttheswrit 
were filed the debtor assigned his entire interest to a 
third party and if after the assignment the land were 
registered in the debtor's name then even if, as between 
the debtor and the third party, the debtor were a bare 
trustee for the third party yet the interest of the third 
party was bound by the writ. The Saskatchewan Land 
Titles Rea at that. time was similar to the co-existing 
Aiterty Lleeieleation in) thet it did moti require that Land 


be registered in a debtor's name to be bound by a writ. 
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Regardless of the reason for the 1921 amendment 
fo the Al Deiat dank il itl es. “ic tert beste off thes Act 
since, and possibly before, the amendment is to limit 
the wri eet “altwrat- of: execution would thavel in its absence. 

THeMLA mae erties Ac mda teptabtere dit ort's* riehts 
apaiivet Saud sete aise iby tit tionlywepistered legal interests 
are bound by a writ whereas at common law all legal 
muiber ests weer iboun do 0 farther?" 1tadie reduction ‘of 
the common law because by it a writ does not bind any 
unregistered equitable interest in land even if the 
debtor owns the entire beneficial interest (eg. under a 
pewewiamist (hor tive Webltorme butt sich tnetinveres: aould 
have been bound at common law. 

Gaye The Gricctoretiemrerovision that 


a Writ Binds ail Legal and 
Equitable Interests including 


the Interest of an Unpaid Vendor 
Introduction 
The proad terminology offsection 12890 the Land 
Titles Act prompts the question whether there is any 
scope for the application to execution against land of 
the common law rules relating to execution against goods. 
ip the first place it seems t that. section 128 
in pare extewasea creditor's rightssunder fi. taseat 
common law. It is an extension because by section 128 
allveguitatbile interests of a debtor ino tand tegistered 


in his name are bound by a writ whereas at common law 


only equitable interests where the debtor owned the 
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entire beneficiai interest were bound. 

sectton 170 is also an extension of the common 
law rules because by it the interest of an unpaid vendor 
in land registered in his name is bound whereas if the 
common law rules relating to goods applied to land then 
such an interest would not be bound. 

PuGtiivieq esect1on U20 sayemtmateak! reeistered 
legal and equitable interests in land are bound. Does 
this provision entirely dispose of the common law rules 
which applied to execution against goods? 

~ There is no direct or positive answer to this 
question. One way of answering the question is by 
inference from the few cases which may have some 
relevance. 

In Barnes v. Sharp,*>> Evol wilco 1924, the 
debtor was at all material times the registered owner 
of certain land. Before a writ was registered against 
him he sold the aa by agreement for sale and then 
assigned his interest as unpaid vendor to a third party 
as security for the payment of a debt owing to the third 
party. The execution debtor was entitled to a re-assignment 
to him of his interest as unpaid vendor upon payment of 
Mie cept to the third party. Thevexecution creditor 
then registered his writ of execution. 

256 


Sertion wilbet.L) of the Land@ iitlessAct, L927), 


was substantially the same as the present section ae i OE De 
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Ee CO Cad sbiart: 

{upon] and from the receipt by the Registrar 

of such copy, all legal and equitable interests 

OL ioe senecution debtorsin any vlandsy there or 

thereafter registered in his name and including 

anysantevest.of the said deptoteasgan unpaid 
vendor of such land, shall be tound by such 

GxPeution a. 

Notwithstanding the apparent conprehensive 
Janeuace of section 112(1) it was held that the purchaser 
under the agreement for sale was entitled to have a clear 
title where he became entitled to receive, and registered, 
geecencret Of spand tOlhim,after thelwei t wacsiidied bit 
before the debt to the third party was paid. 

This result suggests that if the common law 
rules of execution would apply to land in the absence of 
section 128(2) for the Land Tithes Act then these rules 
are not in general superceded by that section. 

ayy | P : 

In Johnsen v. Johnsen, decided in the Alberta 
Appellate Division, in 1922, the execution debtor was the 
Becistered owner of land in, which phisgwHhe.at ,allsmaternial 
times had. .a dower interest... The Court held that. the land 
could be .ccldvundetsthe writ but subject to the wife's 
contingent right to a life estate on the death of the 
debtor. But the judgments also seemed to indicate that 
Beucit would only bind land which,the sdebtorshad,the 
powereto.seli, even if,the land .weresregistered in,»the 
debtor's name. 


When this case was decided section 77 of the 
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Land Titles Act, MoGG aa wasrin force ggelt-was also 


substantially the same as the present section 128, 

The statements in the Johnsen case also suggest 
thatgthe commonilawirules of .execution, jiLf£ they .apply 
to land at all, are not in general displaced by section 
L2as 

Another way of answering the question of whether 
section 128 disposes of the common law rules is to 
compare this section with other statutes in which broad 
powers of execution are given and to see what the courts 
have- said about those statutes. 

Comparisgon Gipoeciionuw lL2ouyotethe 


and bitlesmact wrth Section 12 


of thesJudgments»,Act ss1838 


Section 12 of the Judgments.Act, 1ese 2. extended 
the kinds of chattels which could be taken in execution 
under fi. fa. beyond those allowed at common law. It 
authorized the sheriff to "seize and take any Money or 
Bank Notes...and any Cheques, Bills of Exchange, Promissory 
Hotes, Bonds, speciadties or other %Securities for money, 
belonging to the Pep coreicoe 
ExXCeptethate.t didy not. Statestpatvalle lleoad 
and equitable interests" in such chattels could be seized 
file. gectionewas. Similar toysection 128(2) of, the Land 
pirleswAct: thet as ,section 12 .o0f theyJudements Act 
authorized: the,sheriff to. seize any,of those chattels 


that belonged to the debtor while section 128(2) of the 


band titdes Act says that all legal and “equitable interest 
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i Tend Leeistereq in a*debtor ‘s°name@are = bound@*by%a writ. 
The -questrton then is whether, tinder section 12 
of the Judgments Act, “the sole criterion cf “whether 
property was seizable was whether it belonged to the 
eebton, that Te ,ewiether=in’ract 1 meant’ that all such 
Proverty HDelonging to the debtor-was bound=by-4a writ. 
The courts held that the broad words of the Judgments 
Ree didenot exciudce the>-common tawrruleP that®coods"could 
generally not be seized unless they were in the possession 
Gf the debtor. 
> dt wes teldsthat) if ausheriftihad money in hits 
hands payable to a debtor that money was not seizable by 
; ' Zion! ce : 
the execution creditor; nor could the sheriff seize 
: , , 262 7 
money in court’which belonged to the debtor, nor money x 
ie ee ae | 263 
WeeCietet lt rosparty: heldwvin trusttorsthnes debtor, nor 
money in the hands of an auctioneer on which the auctioneer 
; 264 : : : 
had a lien; nor could he seize a cheque in the possession 
265 ; 
of the drawer payable to the debtor or a cheque in the 


266 and the same rule 
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possession of the debtor's banker 
might also apply to the seizure of bills of exchange. 
Simitariy, itt wae held that’ goods owned by a 
tira party but 1n the possession of the debtor under’ a 
common law lien were not seizable from the debtor as 
Deiwe. OClhe: Gemiritwes tor Money, belonging tom the 
debtor. This followed not because the Lien was not a 
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debtor but because the interest of the debtor was a 
Personal pishtgwhwch, could not wbe wacqilnead . even, in 
equity it seems, by anothers persion and yoherefore ijt could 
not be sold by the sheriff Mites 10" 

The significance of these comparisons is that 
iDiethe wld rules af cammon. Law, still, app Liedsto..the 
seizure and sale of chattels under the strong provisions 
of section 12 of the Judgments Act, 1838, these same 
rules may also apply in cases of the seizure and sale of 
tdand under the equally strong provisions of section 128(2) 
Of thewLand Titless Act, 


Comparison with the Sale of 
Goods Act jaeG 93 


Thesvonde on seat ion L204 2 mot sthe, band Titles 
Act respecting the binding effect of a writ against land 
may be compared to section 26(1) of the Sale of Goods Act, 


269 
1393% 


A -Wele Of LLere Lacias. OLSOUCNEr Writ Of execution 
against goods shall bind the property in, the 
SOOUs) On Lhe ceptor as Lromethes Lime: when the 
writ is delivered to the sheriff to be executed... 
Goods were defined by section 62, “to include all 
chattels personal other than things in action and money." 
Timlertrect.. then, the sal elormGoods Act 401305. 
provided that all chattels personal except things, in 
action and money owned by a debtor were bound by a writ 


from the time of its delivery to the sheriff. These words 


are very similar to those in séction 128(2) of the Land 
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Taist Meise tic t., 

But notwithstanding the apparent meaning of 
gach on 6 Cljptou* het Salle! of Goods Net that Jal Iptyoods 
owned by a debtor were bound by a writ in fact this was 
not tMiveltcase OUNfet! Us)? this! enactment was? a0 tla nt alter — 
ation of the common law, so that even if goods were owned 
by a debtor they were not bound by a writ unless the 
debtor's interest were legal, seizable and saleable and 
unless they were in his poeeeseiony 7 ~ 

Conclusion 
oa The conclusion to be derived from the foregoing, 
ZG is suggested, is that while section 128(2) of the Land 
Titles Act states that all legal and equitable interests 
in land registered in the name of a debtor are bound by . 
MevrLe tne actiwal batding effect 1s note so broad, 

That is, based on the comparison with the 
Judgments Act and the Sale of Goods Act there is no 
necessary implication from section 126 that it abolishes 
pre-existing rules of common law except where this is 
expressly stated. 

The section does expressly extend the binding 
effect off a writ) to include registered equitable interests 
and the interests of unpaid vendors, both of which would 
note bet bound if the Yules* relating to'eoods alsco™apply 
TO UII 


BUt GE the! remaining common’ Taw rules ever did 


apply to land they may not be excluded by section Zo 
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Erethere @srav possibility, as“it®seemsS there*is;’ that 
these rules"did atid» still do apply’ to execution against 
land they should certainly be kept in mind in pursuing 

au execution acainstea cebtor’s tandt;sSeveral situations 
in which’ the common Law rules, if they apply to land, 
might affect the outcome of an execution against land 
Witt’ be mentioned Later in this paper® 


Cc)" The Denton s*Kients soverenis Hand 
during Execution 


At common law, until a sale by the sheriff of 


goods under seizure the debtor continued to own ohemel 


Brae oh it pactetntil thaty time convey them-to eeneremok 

although, as shown later the goods might still be bound 

in the hands of the person who acquired them from him. 
In Lowthal v. Tonkins,-/> Lord Hardwicke said: 
[NJeither before the Statute of Frauds, nor 
since, is the property in the goods altered, 


bubecontinues inv the defendant until the 
execution executed. 


One effect of a seizure of a debtor's goods was 
Piet ee PeCcOndi thong luv ctechareed himsotethe: debtr to the 
extent of the value of the goods so long as the seizure 
bee, oe ; CATES, 
continued and so long as the execution was not avoided. 
But the risk that his goods would be damaged or destroyed 
by unavoidable accident before their sale remained the 


Sep forlerc Le Once the sale by the sheriff was made the 


debtor was absolutely discharged of the debt to the amount 


of the proceeds of the Spa and he was entitled to 
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more than enough goods to satisfy the debt. 

Finally until the goods were sold by the sheriff 
the debtor could suspend the sale, stay the execution and 
regain the goods by payment of the debt. If he made such 
a payment it was not necessary or possible for either the 
Creditor! oztthewssherit Betoncime Vago lL igot sale “roretite 
goods, or, to iselibtthevsoods, ro itherdebtorsinceds until 
their sale» by the sheriff under the writ the debtor 

, ; 249 
always retained title to them. 

There are few cases which have considered the 
application of these common law rules to execution against 
land. However there seems to be no reason to suppose 


that rules of common law do not apply in such cases as 


Wie ble. 


ia )iethe sCreditor's Rights love bathe. land 


(i) ibeasCred fOvsmiva se iO mbimae reste ain 
the Debtor's Land. © 


AE MCOMMCH haw Hine Lights fomeuhien CGeda PoOrrin tan 
execution were limited to the right to have the sheriff 
seize certain ‘ofivthe debtor's goods; the right to have the 
sheriff sell #§uchfof these "goods asmwere boundatby the writ 
and the rightigto have ‘the sheriff pay the proceeds of the 
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having the property seized and sold or at any other time 
dims cihey credigom acquire anys propertyidm therndebtor's 
goods or was any interest in those goods transferred to 
or held by the creditor. 
; Ma Zoek : 
IneGiliesdv .o Grover, decided by the House of 
Lor dse ihe d S37 re rattescon!odsiriseaid : 


It seems to me to be clear from these cases 
thatmecheomecetzure of soodsepye tne sheriff... 
will not vest any property whatever in the 
creditor under whose writ the seizure is 
made, in the cases of common persons. 


ins thesweame case, Alderson), da, saddsthat “no 


property passes by the seizure from the original debtor 


: 28 , ; 
bosthes.ct edi tor! ; ands al sony thatgatam os perd.od!] of] time 


does the execution creditor obtain any property whatever 


in the goods Hpk aga Ue 


Vaughan, J., said of goods under seizure: 


The sheriff had indeed seized them under a 
Pletiwiac las eo Utiet le pained t reece ul redeno 
property in them by the sheriff's seizure. 85 


Simdslar ly ,Yperedindal, i. Coben 


It appears to me that the property in the goods 
seized under the fi. fa. is not in any manner 
altered by the seizure, but that it still 
eontinues in the debtor untidy the, actual) transfer 
thereof by the sheriff's sale under the writ to 
a stranger. If the property is changed by the 
seizure, it must be transferred either to the 
juegment creditor or to Ehessheriin: but there 
are,nopmords.dm the writeito cive, it*'to edither. 


And finally Lord Tenterden said that: 


it is perfectly clear, upon consideration of 
the subject, that the judgment creditor has no 
property in the goods while they remain in the 
hands of ithe sheriff... .oWcemme poods | Stadt 
remain the property of the debtor to whom they 
originally belonged. 
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It is suggested that these rules of common law 
probably apply to execution against land as well as to 
execution against goods. 

(11) . Execution as a tien 


Some kinds of claims or rTisnts which one person 


fa4 


has against property belonging to another person are callex 
Pfvens,.. Liens may be screated voluntarily, py act of the 
Owoereot Liewpteperty, OF INVvVOluntagiiy. Dywoperationm ‘of law. 

A right against property created by operation of 
Paumiswonly ali enudi: 1t dis made alten by statute or if 
VigceOne Of the particular Kinds (of rights which are 
described as a common law lien or as an equitable lien. 
Pieiithy «euteanmececuinon Credit fOr, Nag ambiem,, 10 1s, OMe 
which is ¢reatéd by operation of law and not by a voluntary 
act of the debtor. No Alberta statute expressly gives a 
jien to an execution creditor and no cases have held that 
aecrecalOr winder sil vta. as ah equubaple sl! ten on) his 
demboc Ss prepenty. Therefore it is submitted that if an 
execution creditor has a lien at all the lien must be a 
common law lien. 

The common law lien, as stated by Park, B., in 


Zo ae 14 : ‘i oe) 
Legg v. Evans, LS pDoOssessury Tien wich continves 


Weel) 


only so long as the possessor has the goods. An 


execution creditor however does not possess and does 
tot have the richt to possess the debtor's property. 
ad 


This point was made in Giles v. Grover, in 


1632, where Taunton, J., seid of the crediter s status 
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after a seizure of goods: 


Neither had the judgment creditor in this 
instance any lien-on the goods. 


The learned judge, in support of his statement, 
then demonstrated that a lien could only exist where the 
claimant had possession of the goods but in the case of 


< 
aie 


jetie faCiass tea sheritt., and not the creditor, had the 


possession of the goods under seizure. 

This conclusion seems equally applicable to 
lands as to goods; that is, an execution creditor does 
Hot fave a lien one nis debtor's Lands. 


<= 


Notwithstanding the above, there have been many 


Ontario pac ee eS inewoich 12 has beenwscaid than an execttion 


creditor whose writ has been registered does have a lien 
Cranicedeptor 6 Lands... [To the extent, df any, that the 
Pirenmpererred sto, in these cases is a"common law lien, it 
is suggested that they are incorrect on the grounds given 
ijeocubeony, Grover asurthermote, mone ot theses cases 
gave any grounds for suggesting that the creditor has an 
equitable lien on the debtor's lands. To the extent they 
atemvased Of 4 Statute, if any, which worovides: that an 
execution creditor has a lien on his debtor's lands 

there 1s certainly no Legislation in Alberta which 
expressly states that the creditor has a lien on his 
deblor Ss lands. 


In Alberta and the Territories some judgments 


have referred to the execution as a lien but usually not 
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in.-Déeering v.. Cipbonsoc 2 daridedein .190 7, 
Beck,,J., held thatYin an execution against,goods the 
delivery of a writ to be executed created a lien upon the 


PENS) 


Cebeor! sspropenty weolhic, hel said. resulted from the 
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297 which stated thaw aaucit. Erom. the 


Ordinance, 13893; 
timeworeits delivery. to the sheriffowould bind ail of 
the debtor's goods. 

- Abia eiy wD Ordere OT Rech wae eo abeacie che 
decision he did in that case it was not necessary for him 
to decide that the creditor had a lien on the debtor's 
SOOdS ment heniad td.taind was that the execttzon crenitor 
had the right to have the sheriff seize and sell goods 
Eromecuernosscesitonsotea third »anty Cin what scase, an 
assignee for the general benefit of creditors under an 


ot778 whiten had Mot come iImto force until sarter the 


A 
creaqrtor had derivered "misc writ tothe sherit.y “wito 
acquired the goods from the debtor after the delivery of 
the creditor’s writ to the sheriff. 

Becks J, Held Chak the Crea LOL rad tiie tight « 
However he then added, unnecessarily it is suggested, that 
Ehisirichnt was a Iten, Lhe correct sitiation, it seems, 


Teer teretiat athe crieht. Which “the lca Lior Under an 


execution has against his debtor's goods and the right 
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which a common law lienor has against his debtor's goods 
are each independent of and unrelated to the other. 
This statement is supported by the judgments 
: . 299 ; 
inl iGid es? vw.) Grover mentioned above and also by the 
; F S00n : ; : 
judgment in Holmes v. Tutton in which, in connection 
with garnishees, the court specifically stated that a 
judgment creditor who had served a garnishee summons on 
a garnishee did not have either a legal or equitable lien 
on the debt owing by the garnishee to the debtor even 
though the effect of a garnishee was to bind such a debt. 
In fact the court said a creditor under a garnishee had 
the same rights against a debt owing to his debtor as a 
creditor under-arwrit of titert factiasit, had: againsit *g00ds 
owneds iy thits: debitor ss tha titi s),) ithe atch ttc) enforce thils 
rights even against third parties who acquired the property 
from the debtor after it was bound by the writ or garnishee: 
We construe the word "bound" as not changing 
the property or giving even an equitable 
property either by way of mortgage or of lien, 
but as putting the debt in the same situation 
as the goods when the writ was delivered to 
the sheriff. We take the word ‘bind’ to mean 
that ‘therdebtor, or those claiming under vhin, 
shall not have power to convey, or to do any 
nct,. aslvapainst the Tachtwohiiritet partyidn 
whose favour the debt is bound; and we construe 
ie aeemnot. ce viiin es feanty- Por opentyemonsthe debt, in 


the mature. of a morteace or Lien, but aemere 
right to have the security enforced. 


Therefore it seems that in order to explain the 
Giehtis, which aj .coreditor undem fi. fa. has against his 


debtor's goods it is not necessary to compare them to a 


lien and it is not necessary to say that the creditor has 
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a lien. The creditor's rights under fi. fa. are a special 
kind of rights against property given by the common law; 
these rights stand by themselves, apart from the other 
class of rights given by the common law to’ ‘the lienor. 

ines et tics ti Goi cthve; and ‘one Jor trie’ few, “cases an 
Wloe rt aes eee ie "COUTT tot Onley. Wed silat. ant execution 
Credurcor cadeaeaten on hist debtor s? Vandse bir ‘aso in 
which the existence or nonexistence of the lien was vital 


Comtirenjouccome: Of ithe! case was) Merchants Bank of Canada 


Ve Anudds cite ine Loe 0. 
~- That case depended upon the interpretation of 
section 44 of the Trustee Ordinance, eon ee which 
provided that>-upon a person's death all his debts should 
be paid pari passu without preference or priority but without 
prejudice to any lien existing) during, the Litetine of the 
deceased on any of his real or personal estate. 
Hyndmanged., held that execution creditors who 
haweitbed their writs acainst Land prior to the debtor's 
death had such a lien and were therefore entitled to 
priority over unsecured creditors and, creditors whose 


2) 


Writs were not Eiled until after the death of the Metnere 
He based his decision on Deering v. Gibbon. 
In 1935 the Alberta Appellate Division had to 
re-consider the same issue in Toole Peet Trust Company v. 
303 


London Life Insurance Company. 


306 
Under the 2rusteép,Act, which had replaced the 
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Trustee Ordinance, all creditors of a deceased were to 


share ratably in his assets, except again without prejudice 


togliens,existing duringe.theylifetime of-the deceased, 


The Court of Appeal expressly overruled Merchants 


Bank of Canada v. AS cavern we The judgment of the court 


ipythe.loolea Reetucase pwas given sby eCharkyeJ. eds, owho said 
thatyan.execution,creditor, even, ,after. registering his 
WEEGeetad nog tengsat least.within thesmeaninesct.~the 
Trustee Act: 

Language may be found in judgments and in some 
statutes to the effect that the execution 
eneates a lien,sbut.l think, that “the prepond- 
efancesoL Leoal opinion =1Sssenet at dees not 
create a lien within the meaning of sec.43 of 
The Trustee Act,399 

Section. 43 of the Trusitee) Act is) now section 44 


ee he srOCLer eae 


Of the Administration of Estates Act’. 
case shows that execution creditors with registered writs 
lose all direct claims against the lands of the execution 
debtor when the debtor dies. 

The cecis ton ins this, case theatewan execttion 
creditor does not have a lien within the meaning of the 
Administration of Estates Act is consistent with the 
requirement that a creditor cannot have a common law 


eye MC 
lien unless he has possession of the liened property. 


But it may be that the legislature does intend more 
ereditors to have a priority in winding up an estate 
tian ivust those who have liens within the strict 


Heanine of that word, Lf this is the case one way to 
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avoid the*®untertainty of the meaning of ° the!’ word: “Lien"™ 


would be to *replace this word with¢"charge" whichis 


"! 


isecurity”. 


Wider"in meanings or probably beétter*yet by 


However, as will be shown intewh ag theiricghtstiofgan 


execution creditor can possibly be described as a charge 
br@securitytsonthatwif theslegdslaturendoestnot wishia 
registered writ holder to have a preference over unsecured 


Cc 


iy 


editors this class of creditors should probably be 


expressly excluded from having such a eet cores 


Diei@~esnitedinl thealoole Leetyeasefmaye bey compared 


with. the English case of Gore v. Bowser? in which 


otuatt, VA C.,@8specifitically saidghetdid notiheves to 
determine if an execution creditor had a legal lien on 
his debtor's goods or not. He held, however, that the 
ereditor in that case was entitled, arte titan to claim 
the proceeds of the sale of an equitable interest ina 
jeasehold interest. 

Adsoe many English cases have “Wescqribed a creditor 
as having.aliden but these cases generally are’nmet concerned 
wit hOvehe, whiehites of? alwcireditoriunder Gi tibek er pwttikth the 


“ 


* . * : ahs . 
Steditors( zi ghtclwnder: the writhot elepgit en wiih 


te 
the® creditors rights to an equitable lien hot on the goods 


themselves but on the proceeds of the sale of equitable 


, ; 316 
interests in goods. 


Furthermore, section DS: of the Judgments. Act, 


oL7 ; , pe : 
1838 which gave judgment creditors,a specific equitable 
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charge on a debtor's land may have had some influence in 
those English cases in which the creditor's rights were 
described as being a lien. Under this section the 
ereditor was entitled to bring antapplication tin equity 
to enroece *the®charge*civen 'to°Chinme PPossiblyvthe charge 
uivernepy (section ls may "have "Led. to tan Sexecutiontereditor's 
Eichts being described -as"a bien Sthat?is  P the@Actegave 
a judgment creditor a charge which could be enforced by 
an order for sale inequity and *sincesa ereditor who had 
aneequitabtferiien=could also "obtain? antordertror’ sale in 
egaiegere the equitable charge created by the Judgments 
Act was, in effect, the same thing as an equitable lien. 

But section 13 of the Judgments Act has never 
been held to be in force in Alberta or possibly anywhere 
else in Cahadueac and therefore the English cases based 
on it cannot be used to demonstrate that an execution 
creditor in Alberta has a lien against land which is 
bound by a writ. 

Results similar to that in the Toole Peet case 
have been reached by Canadian courts in interpreting 
securon 50(1)*of*the® Bankruptcy depen” and its predecessors. 
UndieretthisUSeactsonpat sécuredecreditor (butgnotean 
execution creditor unless his execution has been completely 
executed by payment to him) has a preference in a bank- 
ruptcy.) Section’ 2° defines’ a secured creditor’ as. including 


a person holding a lien on the debtor's property. 


TRamdeeie@ions of the courts @s to whether an 
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execution credi tox; ghas.or,hasynotya Piengons,hisedebtords 
property, haveypbeen, uniform, in.saying, that«he has»no,lien 


within the meaning of the Bankruptcy avout 


Ineepueclucion, on principlemandauone thie basds 
oto frhel judicial decisions which are most, relevant. to 
Sl vearea seiteicesuopested that: in Albemra an)execution 
creditor who has. registered his writ (or who has not 
registered) does not have a lien on his debtor's lands. 
(i144), Execution, as. 2a. Charee 
SotenkKindssol claims, or crishis whichp,one person 
has against property belonging to another are called 


2 
ae Like a lien, a charge can be created by a 


voluntary act of the owner of the pope chy Gk OR LVL 


Untaciavya by, operation of law. If a claim om right againet 
DLeOpertyve re. creared voluntarily then pe manwy. te mot. tn 
alien cases) the right can be, called either «a Jien or, charge 
as the words seem almost identical in these cases. It 
seems apparent that any charge which an execution creditor 
has 2s created by, operation, of law, and mot, voluntarily. 
Charges created by operation of law may be 
common law charges, equitable charges or statutory 
charges... One. example of a common law charge. is the 
special property, which a sheriff has in goods after he 
seizes them. In Giles v. Grover,°°* HSS eet ee IAS OTL) Ji 5 
said that this charge is created against the will of the 
Gcbtotreand differs in this way rom @parnges created by 


; 5) Ee aa 
the debtor himself. 
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Liens and charges created by operation of law 
differ in that it seems that every such lien is also a 
pheeee whereas not all such charges are also liens. 
For example, the rights which an execution creditor has 
against his debtor's property at common law can be 
described as a charge against the property although, 
as described earlier, it seems that the creditor has 
no dien on the property. 


.In Woodland v. nine ee ma tivesion,, a 7; 


ate 
eivimg one offour sjjudements, referned to sa; writ as) .2e 
charge which is in the ordinary way enforced by a 
seizure. But thessaibso yaid ithat, neither the wrist mon | 
a seizure under it changes the property in the 
ose ee 

Lt, isiwuppesited! that) to jay thet awrit) is a 
charge against a debtor's property simply means that 
bys operation’ of? Law the creditor under the writ’ has 
CeMisdniricghts against the debtor's property. Under 
fi. fa. thel¢reditor’ sPrights®aeeinst the property are 
to have the sheriff seize and sell the property and to 
pay the proceeds of the sale to the creditor in satis- 
factiontofetherdabt. These rishts are a kind of charge 
which is described by saying that a writ binds the 
debtor's propertyretaAs®indicatéed by ™Partteson,” J., the 
charge does not involve any change of ownership. 


Notwithstanding the above, Canadian Courts 


have shown a tendency to equate liens and charges and ‘to 
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Suppose: that 1 a=creditor’ has* a ecnavee= We must therefore 


have a icy aed 


In Wilkie v% belieeeucee See Once eats if giving 
the judgment of the Supreme Court of Canada spoke of the 
creditors being’ able’ to make his» execution’ a charge on 

' S50. : ‘4 : 
the debtor's land. Butthe alsog@spaidythat the writ 
was a lien, without indicating how the lien arose or 
whether the creditor under such a lien had any greater 


or different rights in respect of the debtor's property 


thant hetwouldiat common? law under? which®as! noted) earlier 


it seems the creditor does not have a fa ene & 
: . 2 ine i 
im DeerinetwreGibbon, Beckaisis, expressly 


held that an. execution! creditor hadea Itiens on ther debtor's 
goods but in so holding he referred to the judgment of 
Patteson, J.,° in Woodland v. eniidenres and seemed to be 

of the opinion that a lien and a charge were synonymous. 
As suggested earlier, this belief does not seem warranted 
Limi act. 

In conclusion it seems that the right which an 
execution creditor has against his debtor's lands can 
propemyrbe called aucharge.o' lthds)aiichargey ine the sense 
phattuatisha rdehtewhilehd the exreditor has byyoperation of 
iaup@mea snot by an act of the debtor, 

It therefore differs from an ordinary charge 
Sreated by¥ the debtors ins thatrad titans only, bemenforcedein 


the way the law provides, that is, by seizure and sale, 


ae on A F : es + - ce ee nee 
ena it ives’ the creditor no Dnterest® in the debtor's 
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property as he would have by virtue “of “a’icharge created 
by the debtor. 
(iv) Execution as a Security 
The rights which an execution creditor has over 
his debtor's goods after their seizure have been described 
as «= security upon the debtor's property. 
This came about because of the provisions of 


section 12 of the Bankruptcy Act, ieger = (re-enacting in 


clearer language section 9 of the Bankruptcy Act 1623°°%) 
Under Which onlyscreditors “holding avsecurity upom asthe 
property of the bankrupt" at the time of the bankruptcy 
were to have any preference in a bankruptcy. 
in, veckins at the rights of an execution creditor 
‘ : : BOM te oy ae Ree re 
Peaebankruptcy, in Slater v. Pinder, it was held that 
once goods were seized by the sheriff the creditor had a 
P ; ; ; : : Shopee S 
security while in Re Davies, ex parte Williams it was 
held that the creditor had no security before the seizure. 
The mature of the security which the creditor 
got by a seizure was considered by the House of Lords in 
x 339 ° 5 et 5 ee ! 4 fe 
Giles v. Grover where it was stated that the security 
was limited to the purposes of the Bankruptcy Act, 1623, 
Ancoevat the creditor had no security £or any other 
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purpose, 


By inference in Alberta today a creditor does 
not, by having ‘a debtor's property seized, have a security 
for any purpose because by section 50 of the Bankruptcy 
ct 4h 


A no execution creditor has a preference in a bank- 


sna Yeon noel daniel me 
Yar eO| i i é +1 

2) Bide rvgnd ee sh onda vate. emeD a 

a) gnbiouna-a) oP ad wedqwadana wae Saaby 

tesan yar te? cto ait, ar woktoes sgsvannh, 2 | 

ah reo Winey - soit bot erosibexo ylow nh 

Wada xy 1 eis im oma eee a6 daualeceal aid to 

‘Noequude -@ et magunotusy anne ‘even: et 

wither relwouere Ke ve wisate gis Iu gatdons, al sien 


BS gles rh Mb AES Re y¥ modes? at ota rgey; ne 
a fd co rbhs 14 edi 1 beagle whit hla lalla 
cou Di ace Cerny LL ii ial ah onder 
streles ai 4 8e 4A) Wri eraiaa ot etic Ho Thon %y, an, 


Bt 


7 


- 


WoT twhTS -watD. wt nie Qdueaereesay vid to, ose Ime oat hong 
ek obam): Torqayot aga ga hesubtaces now suet a 
Sia onpy “ tat si ai new oe aeatw boss ae 
B8Ad : @f. ¢acheryrea! ai 8 ett Be, mnmengrt eg td ay 

ates Vine wR csiooam ott Red voaaane 
a” a faher Lae 


spehpetnn " olen senor’ co 


98 


ruptcy unless his execution has been completely executed 
by payment to him or his agent. 


(e) The Time from which Land is Bound by 


LA eR AA RL ttn tht 


Reecoumon Paweacewritpotwnexecubiton tookeetfect 


from its, teste so that it bound;the debtor's goods from 


4 
Ehat Pamene 2 


Assuming this rule of common law would also 
apply to land, in the absence of legislation to the 


contrary, EhetonilyetesislationsineAlbertaswhich aiters 


Chéeteunlette sectianst28¢2) ofethenLandsTitiles Was 


oo 


which states that lands are bound from the time the 
Registrar of land titles receives a writ of execution 
against them. 


Section 12:8(2 ed steanmadary to section 26(1).0f 


the Sale of Goods Act, igoseKg Ghichedpeturn was. 10 


effect, a re-enactment of section 16 of the Statute of 
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Frauds, 1676 which said that no writ should bind goods 


until the writ had been delivered to the sheriff for 
execution. 

The reason for this enactment was to eliminate 
the common law rule, that a writ took effect from its 
teste because this rule: 


produced inconvenience and uncertainty in 
trade: "for men abused the notion of the 
retrospect of the goods being bound by the 
teete of the writ to make sates uncertain; 
for Hhesveet ool sorts wwidit suson eGssunder the other 
without delivering them to the sheriff, by 
which they bound the goods of their debtors, 
and consequently made their sales and all 


-s | 
7 
7 

7 
' a 


sonatas 


ed me ak hen sang * 


‘Tis, alt 


a 


Ys 


ios abedia O28 seas oa 
gee: She a 


. oo 
‘ a e 


7% 4 ; 
oftn Bila av vat ones 30 are gach wor lms eek ‘ 


i at ; : 7 ’ r 

sult oa wolioletys! Yo Samatde sds ot ~baal of 
‘ : : _ iy As 
Bye ts de tin. oJone Le ob ree. vler oat 4 ytaee 
; . ik 


a) : ' ; 
Cee aasyt) Snel hd By CR seed owe eh sku an on 


. = 


ets borhe: axtd wow baeaa”'eR abhael 2nd: anaes Wane 
os an 


rok) poets Ba Afi, s av kde eat ED burl to surdakge 


Le (4 | + ek ete teak _ j 
- “ote 
16  CfOD8 Bu lttoms os4 FORRES ee SBS. ond naee ¢ Ratt 
T . o>. i AWE - “ Lae “ a 
or ,wexav «erud w+ dsfahu “i eat Souk aban. ro ohne Wg 
n als i 
Te estate are 16 areca rag Ye euberoanens7 & «938% ‘a 


ar : 
ehede Bald blieiis fiery ae be ay ‘ash Ho bebe Pasar i ah ne a 


7 


Sam: 


aan | 


Vaid Derhova oly aa fpsiivinkag sai haa- v4 ots 


o> «4 a | 
sor 


ied . be ‘ 


: = i 
einninrty ot Wee, Die gaAE wit ‘Te? newest aie a 
bat aoe) thats bows ‘tie indy otux nko 
= : 7 é : bos 

er a ih a! e sania an: 


i 


aa 


ire) , baeeal tere 
bs iu : oe ar 
¢ pana 


Ne) 
WO 


commerce uncertain", (Gilbert on Executions, 
joes Lan. 3 49 


This "inconvenience and uncertainty" was remedied 
to some extentyby section 16 of the Statute of Frauds’, 

BUCGeriehteirom the becinninessection, Lo did not 
have a universal application. In the first place, the 
Retealde vote ayp iysstouthe Crown, so tChateaut.sitba.eby the 


es 


Crown continued to bind the debtor's goods from its 


Seyages hor 


“In the second place ;sectionmlowot tue Statute or 
Frauds (and, by inference, section 128(2) of the Land 
Pie les AGE) wasenot enacted for vthe benefit of the debtor 
but rather for the benefit of third parties so that as 
against the debtor (and his personal representatives ode 
Nhe died attex the teste of the writ) a. wortot execution 
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continued to bind his property from its teste. 


ee 


It is possible that these principles which 
applied in England to execution against goods also apply 
io Alberta to execution atainsttandwaeligthis deigian Pact 
the case then in Alberta a debtor's land may possibly be 
bound by a writ of fieri facias issued by the Crown in 
right of Canada from its teste regardless,of whether or 
not the writ has been registered at the land titles 
office! Presumably this would not hold true of the Crown 
inaright of Alberta on the assumption that section 128 
applies to thesGrowiein right chithagprovince. 


A further interesting consequence of the above 
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tsachet"in@orderwto seize and selitavdebtors! land under 
Ete ia. a cCreci cor might™theotetically netehavetto "register 
his "writ as“long”as no’ third’ parttes"have ellaims against 
[he fangs 

thusy ate common law, Vaewrit took effect from 
its teste and by delivering the writ to the sheriff the 
creditor could seize any of the debtor's property bound 
since’ the” teste.°"If the Land Titles Att* does* not apply 
co the debtor himsett, but isVonly*tor thet beneiiteor 
third OartLies, then it follows” that to be able-Lro=seize 
and sell a debtor's land, where no third parties are 
concerned, all the creditor should have to do is deliver 
his writ to th@ Sheriff and the writ would not have to be 
registered at the Lant Titles Office at all! 
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At common law the ownership of goods being sold 


under a writ of fi. fa. was wholly changed from the debtor 


ent 


(and from any person claiming under the debtor whose 


interest was also bound by the writ) to the purchaser 


3 
from the sheriff at the time of the sale by the sueriere (: 


In the case of the purchase of a leasehold interest 
or of land the purchaser was entitled to a conveyance from 
: menace : sf Shea ee a : 30 
the sheriff sutfticient to satisiy the Stetute of Frauds; 
and. presumably, cin Alberta the purchaser isyventitled to 
. : : - ees OL 
Hicvesigtrable tranafiier of the dand gold Co hin, 
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poLerestsinethe Lanudethat owas bound (by thetwrit cktefollows 
that he should then -be entitled to the possession of the 
fands to the extent a right to possession was sold to 
him and also ithatshe should be,entithled to receive any 
Purine jrents cand sproanLts, (of the lands 

This conclusion would seem to follow from the 
common law rule that the property became the purchaser's 
upon the sale. This may be part of the source of the 
authority fom .andcethe intent .of gruteg495 ect ethesSiapreme 
Court Pe which permits the court to compel any person 
WO CLS SDOUnNG byan sorder for sale off Vand sto. deliver sup 
the possession or receipts to the purchaser: 

Where in any proceeding reiating to any real 

estate it is necessary or expedient that the 

real estate, or any part thereof be sold, the 

court may order it. .to,. be soda gand).any panty. 

bound by the order and in possession of the 

real estate or in receipt of the rents and 

profits thereof may be compelled to deliver 


up the possession or receipts to the purchaser 
or such other person as the court directs. 


(g) Exemptions and their Effect 
At common law, in respect of goods, all of a 
debtor's goods but his wearing apparel could be taken by a 
sheriff, and if. the debtor ian two "gowns" the sheriff 
could take one of 5h pty he 
As to lands, in Alberta, a homestead of an 
execution debtor (but not more than 160 acres) actually 


occupied by him and a lot and house (not exceeding $8,000.00 


in value) actually occupied by a debtor are made exempt 


‘9d Ho: okono:e2 hae 
9a Blan nye: polar < 


toe avikeoos oa agi hail 


ae Tee as nae i; 
a tekedovuy ole ects 
and Io sotuoe weld, Ser a kyr 

pitty dinate ie te. EPA, awe, 2a api) sit hee pete 
ndeish ven fame od a9Ne8 rar wu tiny te, Yotaw. ay 


au vemitye 6+. lwent 2 aah, Saal sane oe) se en 
‘‘spuare ore wha si alse a9 


ee yne oo guiaatoty, ark, | 
Sd shi depfbyqes- te ers 
att ,biug of -hussoilh ox ce 


wat ey ras hpe bay mi 

. a ap Taga Vg are 
Bd vasshs afi 

tevrtob on bs Laghign’ me's 


iseatouny att of crninset i ; 
 adogs hs seybs eAg an 


-son38 aap in apa G@). 

sé fie, Yeb4og ta isaqeee bs <wut fowwos BA 
& U4 ioginy 4d binon Lor egye Pretty “pid a 
Pane ae.” Hirog” owt ‘bad s0deob ody Wk ere 

' Oo ae wads 3 ee 
a. st Biikomeino pear pt cebunl. ye 
X | - hepa i= tivo sKe 


SS 


20 5 him 


from seizure by sections 2(j) and 2(k) of the Exemptions 


Rea, tat 


which are so exempt from seizure are not bound by any writ 


2. The following real and personal property 
of an execution debtor is exempt from seizure 
Uirder any writ -of@éxecutioney. « 

(j) the homestead of an execution debtor 
actually@=occtpred by "him, *provaded =2ttis mot 
nmoresthan 160 acres, bute elite ts more, Ehe 
Ssurplus=may be sold’subject ta any Lien or 
encumbrance thereon; 

(k) ‘The house actually occupied by the 
execution debtor and buildings used in 
connection =therewith, sandetheuloteoreiets 
on which the house and buildings are situated 
2ecording=toSthe resisteréedgpian thereof, (ia 
the value of the house, building and the lot 
or lots does not exceed $8,000, but if the 
value does exceed $8,000; the house, butlding 
and! lot on  totsimay°be’offeredviorascale and 
if the amount bid at the sale after deducting 
all costs and expenses exceeds $8,000 the 


property shali be sold and the amount received 


from the sale to the extent of the exemption 
shall be paid at once to the execution debtor 
and shall until then be exempt from seizure 
under any legal process, but no such sale 
shall be carried out or possession given to 
any person thereunder until the execution 
debtor has received $8,000; 


The effect of this enactment is that any lands 


Of execution, 


seizure, 


His name them while 
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Tie Gilmore oak tes Harvey, C.. J. egeaid;: 


The Registrar enters it and under the Act it 


binds all lands of the execution debtor subject 
to it. DE this Land. is.treeiwit coeaepnoc bind 


this land, and the creditor does not get any 


advantage from it, so long as it does not pind 


this land.”°? 


However, even if a debtor's land is’ exempt from 


1f there tg a writ of e@xkecUtion replies tered apa ing 


he owns the lTand-he-Dte mot entitied to 
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abcourtiorder® declaring that’ the writ is not a charge on 
theitands and Mirectting the’ registrar to’ remove the writ 
insefamastitwattectsthis land: This is because the 
exemption might be lost at any time and the creditor is 


entitled to the benefit of maintaining the registration 


ofetheewrithinvcase’ that teapee ema 


But if an execution debtor sells and receives 
faditpaymenteifor Mand while it» is exempt from ‘seizure 
then the purchaser is entitled to be given a certificate 


Cmiutt leat tee, Ommeeneevesltl. ine thts smeepnect, Ldington, Js, 


said.in Northwest hes 1) OO On vie Fredericks: 20 


The exemption, by law, of the lands here in 
question freed them, and was intended to free 
them, from the operation of any writ of 
execution against the lands of the appellants' 
debtor. The debtor was, therefore, entitled i 
to dispose of them as he saw fit. Hence the 
respondent was entitied to receive a conveyance 
thereof from the debtor as free from the 
operation of such writs of execution as he 

was to hold them. It follows that she became 
entitled to have the certificate of tigts 
cleared from any such apparent charge. 3 


LESSSenGE necessary for an execution debtor to 
dispose of his entire interest in the land for the person 
who acquires an interest from the debtor to take free of 
the writ. 

In John Deere Plow Co. v. Mag nen it was 
held that a mortgagee who takes a mortgage from an 
execution debtor while the land is exempt from seizure 
takes priority over a writ registered prior to the granting 
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of the mortgage. But in Re Love and Bilodeau it was 
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held that the mortgagee's priority only extends to the 
value of the monies advanced under the mortgage while 
the land continued to be exempt. 

While a writ of execution is registered against 
the tlame™of™an execution debtor“the “registrar has a duty 
to Creat thetwrit as a charge “upon =the Hand wrth priority 
according to the date ofits registration. The question 


ase Co owhether™ awrite binds land or not is only for *the 


2 
eourt to decide. ° 


ATrexectetion -credi tor "ne emally srs -entrtlead to 
Metmtvali Che *reristration of Dis*™wrrt ar=the* rand *titles 
office. Therefore only in a simple case where proof is 
given to him before acticn that certain land is exempt 
ErOmMa Wreitrrs the creditor Titable to remove 20.4 Othervage, 
the debtor must 6h en al Order a at aed canis directing 
DiLSeeLOmDeG CONG. hGCkK. J...) SoC tiene avy, 


As to the costs, the defendant Rye, the 
execution creditor, was entitled to lodge 
his execution in the land titlés” oftice and 
was under no obligation to go to any expense 
to prevent it appearing as a charge against 
any property standing in the name of the 
execuciton deptor, which” could only, Dy Treason 
OL @xtraneous facts, be shown mot: to, be 
properly a charge. I think the whele burden 
of proof and expense lies in such a case 
upon the execution debtor. In a simple 

case if clear proof were presented to the 
execution creditor by affidavit or otherwise 
before action, that land apparently affected 
Was in realtty not So, LL think be would be 
bound, at the expense of the execution 
debtor, to do what would be necessary to 
remove the cloud. 


In the présent casé it is Obvious that only 
by eweh a motion as this could the question 
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of the execution creditor's duty be determined, 
ana £ think, therefore, he should mot be at 


2 2 ° s : 2 d 
aiyeecopenss in connect lonawetrathnis inquiry.2°4 


But in any event neither the execution debtor 
Wo ny One ecteem Se entitled tofan eordermremoving an 
execution as a charge Weerare land unless the execution 
CODEOENCOMVveyedc.ai1i of his interest in 1t Co a third 
party while it was exempt. 

Mhererote if a debtorehas (seddents exempt tand 
by an agreement for sale and gives possession to the 
purchaser before he has received full payment then his 


7oterest as Unpaid vyendoe is bound by the writ. This 


was exemplified in John Deere Plow Co. v. Vicia’ 22 in 


woeeciveWa toh,” "J .°5° held< 


The/'statute only extends the exemption to "the 
homestead of an execution debtor actually 
occupied by him," 


iets welt—settled “Law dn *tits =jurisda ction 
that a permanent abandonment of its 
occupation by him reswlts* “in *the “loss of 
its immunity from seizure under execution. 
When this defendant gave up possession of 
Pics and toe wis purchasermiteelosteits 
character as an exemption and the interest 
that he retained in it under his agreement 
of sale became liable to the claims of his 
creditors. 


(2) tines ttiect of Claimee bys Speci tic shied 
Parties Against Land Registered or Formerly 


Registered in the Name of the Debtor 


(a) Third Party Rishts Cenerally 


At common law, in general alwrit of tieri facias 


did not have a retroactive effect. This meant. that, 


although at common law a writ bound a debtor's goods from 
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Pe tugets of the credit torcand ‘ties rickhts. of 
any purchaser of (the goods from the sheriff in a sale 
under the execution, were subjecr: to any lecal or 


euultaple michte which a third partyehad in. the eoods 


before the teste, Of the ei ae oa 


This is the same as the well known rule, with 


respect to execution against land, expressed by the 


Supreme Court of Canada in Wilkie v. Tears ae CSReNs, 


with the exception that lands are bound by a writ from 
CiemLecel tot amcCODy Or it iby the necdict rarior eri t les 
Sather Shane romits teste so that. a creditor can only 
take a debtor's lands in execution subject to claims 
exes ig pre r core hat time: 


Leepotlows therefore thatthe rights of prior 
parties remain as they were before the 
execution was registered, and these entitled 
the respondents to have their transfers 
registered without any reference being made 
in the certificate to the execution and to 
have the sheriff's sale restrained. 36 


At common tats and by the Fraudulent Conveyances 


nC be roo ue there was one exception to the rule that a 


=~ 


WhoECeatd not Navewa wetroactive eiftect. s This was in the 

case of fraudulent conveyances. This meant that a fraud- 
ulent conveyance was bound by a writ of execution tested 

Biter the date of the fraudulent conveyance. it seens 


that this exception should still hold true today. * 


Although the common law had no restrictions against 


fraudulent preferences these are now in some cases made 
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Void by statijgesas against other Crees This may 


also be a modern exception to the rule that a writ of 


: % 6} 
S2eactite OnmnasmmMoOmberroactuve etree ti. ee 


In some cases, as shown earlier in this reper ee 
the vezistence lon third party claims which arose prior to 
Ehewrecistheatiogeat a writ, may yresult in theiwrit not 
binding the land at all. In these cases, the result of 
such thitd party claims is not merely that the sheriff 
can only sell. the debtor's interest in the land subject 
PQnGNeLrightesot the, thirdr+parties: the result is, rather, 
that. the sheriff cannot sell the debtor's interest in the 
Pande ai ee 

Agsurt her xesult lot theabindinglerfect of the 
writ was that’) in general, at common law the sheriff 
could take goods in ere from any pees who acquired 
them by assignment from or representation under the 
debtor made after the teste of the price ue 

There were two common law exceptions to this 
trudesaqkirsitiy ,.mgondsa sold) to, a, purchaser; in, markets overt 
before they’ were sold by the sheriff were not bound by 
a prior panhe ae There seems to be no analogue for this 
toltheticasesiof Bands) 50 that, iti isp probably, not, relevant 
to execution against land. 


But the second exception was that the Crown was 


not bound by any writ against goods bought by the Crown 


biefiome theyawere sold by the sheriff under the evecurione au 
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Possibly there may be cases in which such a 
Situation <ouldyetiil occur in cases of “execution against 
Vand and irene tebe possibfe for therGrown to buy Land 
Aven AWE emoesletered against tteand yet to arquire 
ite aoe es. Of her wilt. 

Now there are two additional statutory exceptions 
to the common law rule that persons who acquire lands 
from a debtor are bound by a writ of execution registered 
Prior to theiracquisitionvauthese*aretinuithe casetof 
lands acquired by a debtor's personal representative 
upon- the debtor's idaiyo oe and lands acquired by a trustee 
in bankruptcy upon a voluntary assignment (or involuntary 
receiving order) in fon captay heme 

The’ common law rule as to the effect of a writ 
on subsequent assignees is, in effect, reproduced in the 
Vatter parteotwesect tonel23 62) ofpthegliand Titles ee 
To be consistent with the common law the meaning of this 
section must. be taken to be that if a person (subject to 
the exceptions mentioned above), who acquires land from 
aeceptormatter a wrat is filed, résgisters) a -transfier or 
other instrument in his name,then.the sheriff,can «still 
seize the land from him and.sell.it.s Further it seems 
that in such a case the sheriff must be able to execute a 
transfer of land in favour of a purchaser from him not- 


withstanding that, the land is notymegigtered gin, the gname 
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(b) Fraudulent Conveyances and Creditors 
under Fraudulent Preferences 


At common law? 2? 


384 
a fraudulent conveyance was a conveyance 


Mace to detay,eninger=-orsdefraud*®credttors sof their rjust 


debts. 


sections 1, 2 and 6 of the Fraudulent Conveyances 


Act are retevant: 


For the Avoiding and Abolishing of feigned, 
covinous and fraudulent Feoffments, Gifts, 
Grants, Alienations, Conveyances, Bonds, 
Suits, Judgments and Executions, as well of 
Lands and Tenements as of Goods and Chattels, 
more commonly used and practised in these 
Days than hath been seen or heard of here- 
tolore?*(2) Which Feofiments; Gifts}"erants, 
Alienations, Conveyances, Bonds, Suits, 
Judgments and Executions, have been and are 
devised and contrived of Malice, Fraud, 
Covin, "Gollution*or Gui ley * tos+the 4End 

Purpose *and*Iintentj’to delay; hinder or 
défraud@Creditorssand others of*their just 
and?@lawhul actions ;"*Sufts; Debts? Accounts, 
Damages, Penalties, Forfeitures, Heriots, 
Mortuaries and Reliefs, not only to the Let or 
Hinderance of the due Course and Execution of 
Taw?and™*™susticey but \also?to* the Overthrow of 
all true and plain Dealing, Bargaining and 
Chevisance between Man and Man, without the 
which no Commonwealth or civel Society can be 
maintained or continued: 


(2) Be it therefore declared, ordained and 
enacted by the Authority of this present 
Parliament, That all and every Feoffment, 
Gift, Grant, Alienation, Bargain and Conveyance 
of Lands, Tenements, Hereditaments, Goods 

and ChattelsS;°or°any-or them; Or of any *tLease; 
Rent; Connon “or*other *Profiitior* Charge out 

of the same Lands, Tenements, Hereditaments, 
Goods and Chattels; or any”of "them, “by 

Writing or otherwise, (2) and all and every 
Bond, Suit, Judgment and Execution, at any 
Time had or made sithence the Beginning of 

the Queen's Majesty's Reign that now 160) OL 


and by the Fraudulent Conveyances 
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at any Time hereafter to be had or made, (3) 
to or for any Intent or Purpose before declared 
and expressed, shall be from henceforth deemed 
and taken.(only as against that Person or 
Persons, his or their Heirs, Successors, 
Executors, Administrators and Assigns, and 
every of them whose Actions, Suits, Debts, 
Accounts, Damages, Penalties, Forfeitures, 
Heriots, Mortuaries and Reliefs, by such 
guileful covinous or fraudulent Devices and 
Practices ,fasyisi aforesaid ~aven,e Ghadi. or 
might be in any ways disturbed, hindered, 
delayed or defrauded) to be clearly and 

iio teavee yoda... Nrretrate fandpor none ELiLect: 
any Pretence,, Colours,, feigned Consideration, 
expressang, ofaUse, or any, other Matter or 
ThaweetOn the, contrany notwithstanding. 


(6) Provided also, and be it enacted by the 
Jitinormiuiy atoxesaid, Thay thdssAc ti, or, any 

= Thing therein contained, shall not extend to 
any Estate or Interest in Lands, Tenements, 
Hereditaments, Leases, Rents, Commons, Profits, 
Goods or Chattels, had, made, conveyed or 
assured, or hereafter to be had, made conveyed ‘ 
or assured, which Estate or Interest is or 
shall be upon good Consideration and bona 
fide lawfully conveyed or assured to any 
Person te Pensons ,. 0m Bodiess Poli tek or 
Comporate,| pot» having at thes Time of. such 
Conveyance or Assurance to them made, any 
Manner of Notice or Knowledge of such Covin, 
Fraud or Collusion as is aforesaid; any Thing 
before mentioned to the contrary hereof not- 
withstanding. 


It is possible that these sections are in force 


Q 


in Pier cee although they have probably been repealed by 


implication.by e@ections, 2... and. WAL» of the Fraudulent 


Preferences rp Seegne 


io sib 1 e2Gt to; sections 7, .S.709 »avendisl 0.2 emery 
gift, conveyance, assignment, transfer, delivery 
over or payment of goods, chattels or effects 
Orloteapitis.=sbonds {{notessoresecurities orvot 
shares, dividends, premiums or bonus in any 
bank, company or corporation, or of any other 
property, real or personal, made 
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(29 == byea-personlat a tine when he Is" ‘in 
insolvent’ circumstances or is unable to. pay 
Hhicscepts-in full or Knows™that he is on~the 
eve of insolvency, and 


(p)Sewith@intent to"’defeatrs hinder, *delay or 
prejudice his creditors or any one or more 
of then, 


iseutteriy void® ase against’ any creditor’ or 
creditors injured, delayed or prejudiced. 


Lame Omi Sein Sections? 2a tenonapp les 6 CO 


(a) weampona tidevsale or paymentemade in the 
SEdingry=course™ot trade -or=cavilingy to-innocent 
purchasers or parties, or 


(D)e Tae payment of money “‘tova creditor, or a 
bona fide conveyance, assignment, transfer or 
n= delivery over of any goods, securities or 
property, of any kind as above mentioned, 
that is made in consideration of a present 
bona fide sale or delivery of goods or other 
property or of a present actual bona fide 
payment in money, or by way of security for a 
present actual bona fide advance of money, 


if the money paid or the goods or other property 
seold=on deltvered™“bear a” fair and” reasonable 
welabrive value to the consideration therefor. 


Le Ci)eeOnenoremore creditorsamay tom the 
benefit of creditors generally or for the 

benefit of those creditors who have been 

injured, delayed, prejudiced or postponed by 

the impeached transaction, sue for the rescission 
of, or to have declared void, agreements, deeds, 
instruments or other transactions made or entered 
into imeirdud oft *ereditots or in violation "of 
thise Act sor thereby declaredhvoid., 


Section 11(1) of the Fraudulent Preferences Act 
ds presumably the, authority on which’ rule 383(1) of the 
Supreme Court Rin eae is based. ~lhismrule permits a 


creditor, who alleges that a fraudulent conveyance has 


been made to bring a motion for an order to sell the 


property: 
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Where it is alleged that there has been a 
conveyance of property to delay, hinder or 
defraud creditors or a creditor dt ds not 
necessary to commence an action to set aside 
the conveyance but. the court) may, on motion 

by the judgment creditor served upon the 

judgment debtor and upon the persons to whom 

it is alleged the property was conveyed, order 
the property or part thereof sold to realize 
the amount to be levied under execution. 

The procedure established Dyed e303 (1s) Sis 
different from that at common law under which the sheriff 
was entitled to seize from a fraudulent conveyancee and 
toms lie Gl Lectiyeunider the writ) Of ft ene, sony property 


which had been fraudulently conveyed before the debtor's 
Agana was bound by the ne 

it is apparent that an important effect of 
these acts is to give an execution creditor an opportunity 
to set aside a conveyance of land which took place even 
before the registration of his writ and to enable the 
LonOmROmD eC eS OGM imexeCuClOnei na, SAatioractzoneoOrenis 
elaine thus, in isuch 4 case the writeof execution can, 
iieertect, pe made to bind thesinterest pot ay third party 
which arose before the registration of the writ even if, 
as between the debtor and the conveyancee, the debtor had 
no interest, even beneficial, in the land at the time of 
registrationeoft the <wrdt . 

Tt should be noted, further, @that’ the creditor 
to bind the wkandsby the weit must still fi.he4the owrist 


while the land is registered in the name of the fraudulent 


conveyancor. If the writ is filed after the land is 
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registered in the name of the fraudulent conveyancor it 
seems that the conveyance can still be set aside but the 
land will not in the meantime be bound by the writ. In 
SUCOmaASCOSeELiomcred | for would prohaptyepesable to obtain 
an injunction restraining the conveyancee from disposing 
of the land until the application to set aside the 
conveyance has been dealt with. 

At common law creditors had no protection 
against fraudulent preferences given to cther creditors. 

EWene} 

It seems that under the Fraudulent Preferences Act 
creditors now have the same rights in respect of fraud- 
ulent preferences as they have with fraudulent conveyances. 
Thus by sections,3 and 4 (in combination with section 11(1) 
discussed above) a creditor, within one year after a 
fraudulent preference by way of the grant of an interest 
in land has been made, can apply to have the transaction 
set aside and thus leave the debtor's unencumbered land 
available to execution proceedings by the non-preferred 
creditors: 

3. Subject. to gpectitnusmiseeo, 9 and 10, every 

gift, conveyance, assignment, transfer, delivery 

over or payment of goods, chattels or effects 

OGM fe soils. shoud) nO bec Oto Cllb tate Sig cee di 

shares, dividends, premiums or bonus in any 

bank, company or corporation, or of any other 

property, real or personal, made 

Ca) ) by <Aanpersonsatyarctinerwhenyhesisvin 

insolvent circumstances or is unable to pay 

his debtstin fulleori knows Bhat héeaiseon the 


eve of insolvency, and 
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that creditor preference over the other creditors 
of the debtor or over a any one or more of then, 


isa Utitiemiay, Old ‘as Againustmthesereditor or 
ereditors injured,delayed, prejudiced or post- 
poned, 


ie EUG eta O) Section sa/ ou ces Qeand LO. every 
gift, conveyance, assignment, transfer, delivery 
over or payment of goods, chattels or effects 

er of Bills, bonds, notes or Securities or of 
shaynescyadividends, premiumssorm bonus in any 
bani company. OT, cOrpoOratdon,won1ot any other 
property, real or personal, made 


(29) hives petson at a time when he Wis in insolvent 
eiveumstances or is unable to pay his debts in 
Pil leonr knows that hel is’ ony the eve of insolvency, 
and 


<n (i) erenOtmeorra Credicoreandmnavamethe: ertect 
of giving that creditor a preference over the 
other creditors of the debtor or overy any one 
or more of then, 


is yi nigand with respect to any action, that 
within one year thereafter is brought, had or 
taken to impeach or set aside the transaction, 
utterly void as against the creditor or 
ereditors injured, delayed, prejudiced or 
postponed. 


(c) Purchasers and Transferees 


(i) Agreements made Before the 
Registration of a Writ 


Bona Fide Purchasers who have made 


ful bePay ment 


Tiescemomcertalnmehalea. ompOnam time third party 
for value buys land from an execution debtor and pays for 
Loom frulld betone the resistration Offa writ of execution 
against the debtor that the purchaser or unregistered ‘ 


transferee is entitled to obtain title in his name free 


and clear of the Wet 
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Purcneserss woomnave not made Full 
Payment 


in practice it happens frequently that an 
execution creditor files a writ against a vendor of land 
after a bona fide agreement for sale has been made but 
berore the purchaser has paid the fulid purchase price. 
The history of the development of the present section 128 
OfSthe (Laud  iirteles yoka © which expressly states that a 
Writ binds “the interest of such an unpaid vendor, is 
interesting. 


2, 


ite ™bauvd™=litles Act, 19067 did not state that 


all registered legal or equitable interests in Land 
including a debtor's interest as unpaid vendor were bound 
Dyeaevrit. "tm Tact sectron 77 (Ll) Ol@tiat "Actemerely 
provided that “no land shall be bound by any such writ 
une ‘the reeetpteby *the trecistrar,..oLeaecopy thereof." 
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In 1917 section 77(1) was amended to provide 


that “upon and from the receipt by the registrar of such 


copy all lands and interests in lands whether such interests 


be legal or équitable and any interest of an unpaid vendor 
of land shall be bound by such execution,”” The reason 
for the amendment was probably a judicial difference of 
opinion among different justices of the Supreme Court. 
; 394 

In Traunweiser v. Johnson, DEWiouy iss ed 
thattatrecistered owner of land who was an unpaid vendor, 
under an agréément for’ sale made prior” to the registration 


SCE a writ againet “him)'*hadta™légal interest in ’theyland, 
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namely he was the registered owner of the fee, but that 
because Chetnunehaser thad la pantich Yol seep on. paynen fof 


the purchase Imoney, “to tobtain! the tle gal tesitatey ‘the 


creditor would be restrained in equity from Se itn ins we 7 


Stuart, J., then held that because no legis- 
tationsegave the sheriff the right to seize a vendor's 
equitable lien for unpaid purchase money that ‘this coubd 
not be sold either: 


The fact that the debtor is registered owner 
of the fee simple is the only thing that gives 
me uddtinind Cudlet yofs eb wh, pthere: es momidoubt.»,. acel have 
pointed tout »nthat the texecution «creditor could 
=e not ise! bethe pied Jesh auniehtiedo aso gat ebasegebut 
certainly in equity would be’ restrained. MThen, 
can he sell the mere interest of the vendor, 
his equitable lien for unpaid purchase money? 
In my opinion he cannot for the simple reason 
that there is no legislation which gives the 
right to seize such an interest under a common 
law eit fa. | 


A year earlier, in Merchants Bank v. See: 
a case with similar facts, Walsh, J., had reached the same 
Conc. Woo tmeaG eo ullatatiywe J. 

The conflict arose as! a. resul@ of the Apenent 
Ciedarvey, 4G, Ji 1 Adanac O11 Cone viagpo DOCKS iin Lolo ° 
Etethatwcace slatvevy,. ©... J. ,, held «hatesincestie onpaid 
vendor while he was registered as owner still held the 
fecal tithe fis interest an thes landeeould be seold without 
difficulty by the sheriff subject to the purchaser's 
~Lowcs 

There seems no difficulty, therefore in trans-~- 


ferring by sheriff's sale,on otherwise the 
Biebts of the registered owner subject to the 
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The mext year, in Seay v. Sommerville Hardware 
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Cov elias im one lofinthe 1judgmentspot etheaCourt sof 


Tost 


Appeal, Beck, J., in dicta, seemed to support the view of 
Stuart »¢J Upraegtho othercexigibilicy ofdthe unpadd evendor's 
interest in land: 


In my opinion, therefore, what remains to the 
vendor after an agreement for sale is not an 
Satratetorbinterestibuteagriesht etogmoney khior 
the payment of which he has a lien upon the 
land and as security for which he holds the 
legal estate, in respect of which he is a 
trustee for the purchaser, »subjeet to his 
own rights and that, inasmuch as The Land 

ria fitlLées Act provides no means, jas ofcourse 
it might have done, of attaching that 
"interest" of the vendor the execution 
creditor's only remedy is by some other 
method of execution, the usual and perhaps 
the only one being the appointment of a 
receiver. 


It was following the Seayicase that the 1917 
amendment to the Land Titles Act was made. Obviously 
Harvey, Cewd.gupottthetlast word ytogthisecontroversy 
through legislation. 

The leading Alberta case on the rights of a 
purchaser from a vendor who becomes a judgment debtor 


402 The facts 


seems to be Morton and Cowell v. Hoffert. 
in that case twenefthatsataall pmateniatatinesesSutthovwas 


the registered owner of certain land. On August 24, 1918 


he made an agreement with Carlson for the sale of the land. 


On Novenbent27yel920, MortonypramdionoMarchesy 192l,i¢owell, 


tegistered a Writiof ‘execution:against Smiths cOntMay 10, 
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1921 and on July 9, 1921 Smith made separate assignments 
to Hoffert of his interest as unpaid vendor under the 
agreement with Carlson. The assignments were for security 
for money Smiths owede Hofferts. 10n SaleyislO), 19240 Hoffert 
notified Carlson of the assignment: and on November 1, 1921, 
one of the texecutaion tor edijtonsy notiiiae deiGa niision) 0 fi the 
registratiocntotithe aratst. hiOn0t tober payaso? 23 iCarisson 
paid into court the balance of the money owing by him 
under his agreement with Smith. 

Tweedie," I"," held that’ the purchaser could not 
be cémpelled under the writ, to pay the purchase money to 
anyone but the vendor until the vendor's interest had been 
sold by the sheriff: 


As to the enforcement of the execution: While 
ite setuuer thaty the write blnusethe vendor. s 
interest including the right to receive the 
unpaid purchase price the writ itself doesn't 
give the execution creditor the right to 
proceed directly against the purchaser for 
the amount owing. The usual procedure is 

for the sheriff to sell the vendor's interest 
and transfer the legal title to the purchaser, 
who may be the execution creditor, and such 
purchaser having acquired the legal title 
acquires the vendor's interest and is in a 
position to enforce payment of the unpaid 
purchase price subject to any defences legal 
or equitable which the purchaser may be 
entitled to rely upon. The purchaser cannot 
be required to make payment in satisfaction 
of the execution nor any payment to the 
execution creditor or any other person until 
he or such other teen has acquired the 
vendor's rights .493 


Bue’ Tweedie  U. , ‘then went onto Say thet’ df 


the purchaser had in Fatt, after actual notice™'of ‘the 
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executions, paid the money to the debtor he would after- 
wards have had to pay the same amount again to any person 
who bought the debtor's interest under a sheriff's sale: 

-.ethe purchaser having received, before the 

payment over of the money, actual notice that 

the executions were duly delivered to the 

Registrar and tiled in thesland titles office 

was bound to pay any person who had or might 

acquire under the execution the vendor's 
interest and if he had made payment of the 
amount after notice to the defendant he 

would be bound to pay the same amount over 

again to the person who acquired that 

interest. 

It is suggested that this latter part of 
iweedie, J .'s -'judenent § on princip res “is wrone. 

As shown earlier in this paper to state that a 
debtor's land is bound by a writ means simply that the 
debtor cannot afterwards convey the land to a third party 
except mubject “to “the rights of “that third party being 
bound "by the writ. On the other hand a writ specifically 
does not bind any interest or rights in the property 

2 s a 2 405 
acquired by a third party before the property is bound. 

If the third party is a purchaser under an 
agreement for sale made prior to the registration of a 
writ then what new rights does the purchaser get from the 
execution debtor if the purchaser makes additional payments 
to theitdeprom after such registration? 

It may be that by making payments the purchaser 


adde ito thevaltve ofr hi's Antéerest im theriland.. “Buty it 


is suggested, these rights do not arise from any assignment 
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or act of the debtor made after the registration of the 
writ. To the contrary all the rights conveyed by the 
debtor were given prior to that time at the time the 
agreement for sale was made. 

Therefore it is submitted that the purchaser's 
rights in the land, being founded only on an assignment 
made by the debtor before the registration of the writ 
and not on any assignment or conveyance made by the 
debtor afterivethat tiime, are mot) bound tat lalltor esubgect 
to the writ. 

oe Li tthe sive tthewcatse nthe mew harwissippor t dl sethere 
for Tweedie, J.'s statement that if a purchaser, after 
he has actual notice of a registered writ, makes payment 
to a debtor, then he is liable to pay the same amount 
over again to whoever buys the unpaid vendor's interest 
from the sheriff. 

One possibility is that Tweedie, J., considered 
that the registration of the writ operated as an assignment 
timtiiam of theveéxecution idebtom's aw ieht sto eheceiv se) ethe 
balance of the purchase moneys and that by having actual 
notice of the assignment the purchaser was +bound (to pay 
nom theedebtor jibut «the penson Yemt bile tothe wbendihit 
of that assignment. 

But thie damplies: thatearhen an interest in land 
becomes bound by a writ there is a change in the ownership 
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creditor, or perhaps the sheriff, on behalf of any 
person to whom the sheriff may ultimately sell the 
land. 

This however is totally inconsistent with the 
rules of common law discussed earlier which make it 
clear that there is no change of the general property 
from the debtor to anyone else until the sheriff sells 
the land under the executtonben” 

Therefore, it is submitted that, at least 
froma.consideration of the effect of a writ as an 
assignment, the purchaser cannot be compelled to pay, 
and indeed is not entitled to pay, anyone else but the 
debtor the balance of the purchase money, SRUBedy and 
only to the amount then owing, the sheriff has sold the 
execution debtor's interest prior to full payment of 
the purchase money. 

Another possibility is that Tweedie, J., may 
have considered that the effect of a purchaser having 
notice of a writ is equivalent to the purchaser having 
been served with a garnishee summons by the execution 
debtor or to the creditor having obtained and served 
the purchaser with a receivership order and that there- 
fore notice of the writ binds the debt payable by the 
purchaser to the execution debtor. 

However neither at common law nor at statute 
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yet this is-in effect the meaning of Tweedie; J.'s 
judgment "Li we “eliminate “the “possibility Pthat ¢the writ 
operates as a legal assignment of the debtor's interest. 
This problem was also considered in Weidman v. 
McClary Manufacturing Co. 7° in 1917 by the Saskatchewan 
Supreme Court En Banc which had to consider the effect 
of section 118 of the Saskatchewan Land Titles noe 
wiieh provided that@a “writ ‘when  fiVedPsnoulee*bindsaud 
form a lien and charge on all the lands of the execution 
debtor." 
se In that case Dootoff was the registered owner 
of a quarter section. In 1911 by an agreement for sale 
he agreed to seli~the land to’ Feinstein. In‘1911 
Feinstein assigned all of his interest to the plaintiffs 
whorregisteredMa- caveat) against’ Dootoff*sv¥titletin 
£9t2. -SineLolsethe dekendante filed atwrateoft execution 
aearnst DOotorty® Later the plaintift, without actual 
notice of the execution, paid Dootofft the’ balante’ of 
the purchase money and obtained and registered a transfer 
CLMlonieeembject to the writ of execution. The plaintiits 
Claimed an order removing’ the’ writ’ from theiretitile. 
Obviously this case may be easily distinguished 
from Morton and Cowell v.Hoffert dnithat in’ the latter 
Case the purchaser had actual’ notice® ofe the writ. 
But it is submitted that neither by the common 


law nor by) Section, 128-(2), of? ties Lands these Acts) is the 
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existence or non-existence of notice relevant to whether 
or not lands are” bound as against+thirdyparties. (),To 

the contrary, as shown apes ee at common law to 

say that lands were bound by a writ simply meant that 
the creditor could enforce his claim against the debtor 
and any assignee from the debtor subsequent to the time 
at which the lands were bound by the writ. 

So far was the binding effect on third parties 
not dependent upon their having notice that at common 
law the creditor could even take goods away from bona 
fide purchasers for vaiue without noticesun and the 
only change made to this rule by section 128(2) of the 
Land Titles Act is to postpone the time at which a 
debtor's lands are bound by a writ so that lands are 
only bound from the time the writ is delivered to the 
land titles office rather than from the teste of the 
writ as at common ape ee 

Therefore it is suggested that the decision in 
(ueevcidman caseycan be of direct relevances to the law 
in Alberta. 

After Poeor deciding that the interest of an 
unpaid vendor was, bound by a writ filed with the land 
freed office the court in the Weidman case then turned 
to the question of whether the unpaid purchase money 


was. bound. 
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two points of view. First he said that the writ gave 
the creditor a bare right to, selluitheawendor,’s ioudeest . 
This is also what Tweedie, J., said the creditor could 
do in the Mortons case, . But. Haul tains, be witivem said 
that: 
in siuen a case..,the onlyswayeiniewhieh the 
creditor can get at unpaid purchase money 
is by garnishee proceedings or equitable 
execution, 
As noted above the Saskatchewan Land Titles 
Act also said that a creditor had a lien and charge on 
the debtor's lands. From this second point of view 
Hauitain, C. J., said that the charge given by the 
: ; B 415 
statute did not bind or affect the purchase money 
and that the charge was equivalent to an equitable 
416 : 
mortgage. Just as an equitable mortgagee has no 
legal right to receive rents and cannot obtain that 
Glehti bys egivine notice to tenants but must have a 
receiver ‘appointed, the execution creditor is not 
entitled to the purchase money until the right thereto 
passes to a receiver in equitable execution on notice 


417 
to the purchaser... 


In a'separate judgment Newlands, J., said that: 
chesphaintilr not only had the right, but 


ft wae Nis duty to continuesmakineg the 
payments on the agreement even after notice. 


418 
Tt is suggested that the decison in the Weidman 


case is more in accord with the principles of the common 


law applicable to fi. fa. than is the judgment of Tweedie, 
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in the Morton case, 

inmeotciusion., itis submetted that. based on 
the principles of the common law applicable to fieri 
fFacias and) provided he is not garnisheed.or notified of 
a receivership order, a purchaser under an agreement 
fon ‘sale ofplandymadenbefore thegregistrationyoftajwrit 
of execution against the vendor should not be bound by 
Oorsgatfected by the writyuntil,.the sheriff hasosold the 
vendor's interest in execution and that all the purchaser 
should then be liable to pay to the purchaser from the 
sherititsiswanythingswhichpheastiilseovesethesdebter under 
the agreement. Until then the purchaser should be able 
to pay, and should be bound to pay the debtor, and no 
one else, the payments due under the agreement for sale. 

However, regardless of the above arguments, 
the judgment of Tweedie, J., must in fact be observed 
and anyupunchaserowith actual ynoticevol sagwult«shouid 
obviously, for lis jown protection, payjall unpaid money. 
Into, coungpawdsenot ftoethe edebton. 

In view of the difference between Tweedie, J.'s 
judgment and the arguments given above it is suggested 
that there is still room for legislative improvement in 
thismenea of the Law of execution against land. 


(ii) Agreements Made After the 
Registration of a Writ 


For a person to agree to buy land that is 


subject to a prior writ and to pay the execution creditor 
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out of the proceeds of the sale is not uncommon. 
Probably it"is*uncommon for a purchaser’ to buy ‘land 
that is subject to a writ, to make improvements on the 
land and then to®8offer’ to pay the @xecution creditor 
a sum less than that owing under the writ. 

Thése™are; however, the factsfof Nova'Holdings 


Ltd. v. Western Factors Mined seas After the improvements 


had been begun the purchaser tendered the creditor the 
actual value of the land at the time of the sale. The 
ereditor refused, contending that it was entitled to 
the~land and the improvements because its writ was a 
pEeror eharge™toethe title ch-~the*purchasens 

This argument was rejected by the Alberta 
Appellate Division which held that the writ only bound 
the interest of the debtor in the Land, Sinee the 
debtor had no interest in the improvements they were 
ROE@=bounGd by®the writs: All the creditor was entitled 
to was either the?land  otettsitiair market value. Having 
been tendered the latter the creditor was entitled to 
nothing more. 

ThisPresult is} tt ®ils °stesestéed FULLY in atcord 
with the principles of the common law and the applicable 


statutes, 


00420 ' , 
AS -potntedseut earlier until his goods were 
sold under a writ the debtor continued to own them and 


until the sheriff's sale the debtor had the right to sell 
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them to a third person. The third person then became 
the owner but the sheriff could then take the goods 
from: the third person in satisfaction of the debt. 

Thesresult of the Nova Holdings case seems 
topiityin pertectly with the above principles. What 
the writ bound was the land. What the purchaser was 
subject to was to have the land taken from him. But 
although the land was subject to the writ because it 
had belonged to the debtor, the debtor never had any 
interest or ownership in the improvements on the land. 

_ To make the improvements subject to the writ 
would be to make property which a debtor never owned 
liable to be taken in execution. There seems to be no 
HuUsStifiecation ineslaw or statutes for taking this step 
andmemoOte GUstirtcataon fom Timitangesthepcrediuton s 
recovery to fthatwhich was actually bound by the writ, 
namely the land itself. 
(d) Mortgagees 
(i) Subsequent Mortgagees 

It may be restated at the outset that the 
Wena tule, that so person who acquires an interest in 
land from an Gxecution Uamtor sitter the registration of 
Opurateis Doundeby the writ), also apulies inthe case 
of subsequent yee eee 


(fi) Prior Mortgagees who have 
given Full Consideration 
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On the other hand, if a mortgage, whether 
statutory or equitable, and whether registered or not, 
has been granted before, and full consideration given 
by the mortgagee before the registration of a writ, 
then the execution does not affect the interest of the 
mortgagee in the land but the land is bound by the writ 
subject to the wmimemaaga —o 

ALEhough obviously uncommon an practice it is 
still possible to create a mortgage by the delivery 
poeehe mortgagee of a transfer of land absolute in form 
and for this to be registered by the mortgagee. If, 
after such a transfer is given to the mortgagee but 
before it is tegistered, a writ of execution is) tiled 
against the debtor, then the debtor's interest in the 
land is bound by the writ. If the mortgagee afterwards 
registers the transfer he is entitled to priority over 
the execution creditor but he is notwentitied to have 
Regetitle free of “the tips rent 

(iii) Mortgagees who have not given 


Full Consideration When a 
Write te: Rabeds 


The above leaves a grey area in respect of 
mortgages granted before the registration of a writ but 
under which full consideration is not given by the 


toreeaceo untilaatter that) time. Im erhis. situation) it 
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ems that the mortgagee is entitled. to priority over a 
registered writ of execution only to the amount advanced 
by the mortgagee before he has received notice of the 
eee 2 

This resuit, which depends upor the mortgagee 
having actual notice of the existence of a writ, seems 
inconsistent with the principle of common law that the 
binding effect of a writ is not dependent upon whether 
eethtivdsgparty- has pnoticejofiateoxsknot. 

Further, to the extent that the mortgagee is 
bound by a contract made before the registration of the 
writ to make future advances it would seem that the 
mortgagee's rights even in respect of money advanced 
afterethetresistration of a writ should not, on principle, 
be bound by it because a writ in general does not affect 
rights which arise before the registration of the writ. 

Notwithstanding these comments based on the 
general principles applicable to execution under fieri 
pechteiceitmic obvious that; in view ol the decided cases, 
a mortgagee can only advance funds after notice of a 
Whit atehiseperii. 


(e) Assignees of the Interests of Unpaid 
Vendors 


ee er ere enn 


in Barnes v. Shar oew a an unpaid vendor of land 


Hesiened his interest in the land towagereditor as security. 
for payment of a debt. The interest was re-assignable 


upon the payment of the debt and the title continued to 
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be registered in the name of the unpaid vendor. Subse- 
quently a writ of execution was registered against the 
unpaid vendor. 

iheGalberta Court of Appeal theldtehatky tnotwith— 
standing etilatitive (tit le was ‘registered 4 wethe  nane “of 
bnevexecttionadeb tor land that ihe had 4aani shit sto tthe 
re~assignment of his interest as unpaid vendor upon 
paymenttof whisgtdebttto the other@ereditor, Sthe writ V0f 
execution did not bind his interest. 

This situation is a clear example of a case 
which shows that a writ will not necessarily bind land 
just because land is registered in the name of the 
execution debtor even if he has some contingent beneficial 
imteresit in’ Lt 

CH) ierTenants 

There is no Alberta jurisprudence which discusses 
whether a writ of execution binds land which before and 
areenuthe recisitratiton of the writ.<is aivethe possession 
otiita’ tt erat. 

It may therefore not be too startling to suggest 
that the interest of the execution debtor ‘in land leased 
dmivemted iby. thim priomitomthe regis tration foi tavwrie of 
execution may not be bound by the writ. 

The tfloundatvon for “this propos tifony ts! that at 
the common law only property which was in the possession 


of the debtor could be seized and sold, 
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this common law principle holds true in Alberta, then it 
follows that while the debtor has no possession of his 
land under a contract which predates the registration 

of the writ then the property cannot be seized by the 
sheriff because the landlord has no land which can be 
Diy ss cal lve takensa rom htm and theishesigte has mio, tdeht 
Lopsei ze the, property, trom the’ possession of a third 
Dialineaves 

Dteulisivedears thaity gf shies? peyeposditione is correct 
ther it is an obvious case for remedial legislation. 
There is no reason why the interest of a landlord should 
not be saleable’ in execution by the sheriff in just the 
Same way as the interest of an unpaid vendor can be by 
an express provision of the Land Titles aus eae 

(g) Lienors 

It would seem that in respect of land there is 
no equivalent of the common law lien against chattels 
under which the lienee has physical possession of the 
liened chattel. 

Thus, unlessidit Uswphoperite ideseribesithe 
interesite which: al purchaser, of Land! hails) as. a lien, it 
seems that the only liens which attach to land are 
statutory or the unpaid vendor's lien in equity. 

Under the Builder's Lien ae eae certain persons 


who provide services or material in respect of an improvement 
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This lien differs from the common law lien in 
that the lienor under the Builders' Lien Act is not 
entitled to possess the bg ate whereas the common law 
lienor ts “so “entitled “and also'in that the builder's 
Prevow eis erverered sto "optain an order forsale of the 
property in satisfaction of his claim whereas the common 


taw iLLenor rs not so oa; fereges2 


The *Buibders: «0Uien “Act tgives faaltenss prwority 
over all executions recovered after the lien is 
; 431 ; : 
regtstered. Presumably this means that a writ of 
execution registered before a lien is registered takes 
priovity over thetiienfandsalsolths teatwel ttohegexecutian 


registered. after'?the registration of avlienvstillebinds 


che fand but oniy*subjecteto thetprionteiaimref the 


lienee. 
(h) Co-Owners 
At common law the two usual ways of co-owning 
F ae 432 
land were as tenants in common or as joint tenants and 


this is still the case in Alberta now. 

Since at.common law land was not subject to 
execuLionr under tieritfacias all of (the rules relating 
{o execution by* ii. fa.” against” co-owned? property dealt 
with execution against goods and not lands. However it 


seems that the rules themselves are of a general nature 


and may be applicable to execution against lands under 
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figeta.v.where: such execution is allowed. 
At common law the interest of either a joint 
tenant or a tenant in common of goods could be seized 
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anc sold in execution and in either case the purchaser 


fron the sheriff became a tenant in common with the 


434 


remaining tenant or tenants. 
The Canadian jurisprudence seems to be unanimous 
that a joint tenancy or tenancy in common of lands is 
aisolsubject sito, execution .under Hierigsacias on wits 
seorgisentlenye eee but some cases in Ontario have concluded 
that. co-owned land which is mortgaged cannot be taken in 
execution. '>° 
The principle behind this seems to be that if 
a creditor of lands jointly mortgaged by several co-owners 
can have the interest of one of the mortgagors sold in 
execution then the purchaser would be entitled to redeem 
the entire mortgage and to obtain a reconveyance from 
the mortgagee of more than the purchaser had bought under | 
the writ. Also the mortgagor could do the same thing and 
any party to the mortgage including the purchaser could 
compel another to indemnify him against any payment he 
had to pay to ithe mone Pap OCR 
Actually there does not seem to be any need to 
refuse to allow execution in such cases, Why should a 


purchaser from a sheriff under execution not be entitled 


to the same benefits and subject to the same risks as a 
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person who purchased the same thing directly from the 
mortgagor himself’ rather than indirectly through the 
sheriff? 


Ca) haeo. Dinlop pointed out in his article 


Execution Against Real PrOWeSLy oi tet ol Compa oe 


that most recent cases have held that co-owned land is 
exigible under execution regardless of whether it is 
mortgaged or not but in view of the problem raised by 
the conflicting cases he suggested that the exigibility 
of co-owned land which is mortgaged should be expressly 
established by statute. *>” The same considerations 
would seem to apply in Alberta as well. 

Another problem which arises in connection 
with execution against property co-owned in joint tenancy 
is to determine when and how the right of survivorship 
of the co-tenants is affected by the writ. 

Subp LIUsSingly., the jurisprudence, on thisepoint 
is extremely limited. In Halsbury's Laws it is simply 
stated that a debtor's interest as a co-owner of goods 
"may be seized under a fieri facias unless the co-owner 
has become solely entitled by survival upon the death of 


the debtor before the delivery of the writ. The 


authority given for the statement 1s “ll Vin. Abré, jtit. 
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Erecutiod, 22. (S.A.)', S.2 The citation from Viner's 
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Abridgment says: 


L£ two have goods jointly, and the one is 
condemned in damages and dies before 
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execution, there no execution shall be of 

those goods by reason of the survivor; 

per Chauntrel arguendo in a replevin. 

Bree wecuGa on. pl. WO, mi Cate ce ml adas 2). 

Viner's statement does not literally justify 
the statement in Halsbury's Laws that a debtor's interest 
in jointly owned goods could be seized unless the debtor 
had died before the delivery of the writ to the sheriff. 
On the contrary Viner said that the right of survivorship 
prevailed if the debtor died “before execution. \ 

Li by “execution”, Viner meant the delivery of 
the writ to the sheriff for execution then the conclusion 
Lay Be tary is Laws) is correct. Howeversthnis,, tf is 
suggested, is not the meaning of "execution". As described 
earlier in this peers an execution against goods is 
not even commenced until their seizure by the ae 
A fortiori an execution is not commenced by the creditor's 
Oheaining the writ or by his deliverine it to the sheriir 
for execution. Further, an execution is not executed, 
or completed, until the sheriff has sold the goods. 

This leaves the question of whether the phrase 
"before execution" used by Viner refers to the time at 
which an execution begins or at which it is completed. 
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Means the entire process and not justypart of it. 


The better view, it is suggested, is that 


If this interpretation 1S correct the citation 


from Viner's Abridement means that if a debtor owns goods 
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as a joint tenant and dies before execution, that is 
before the execution has been commenced by a seizure of 
the goods and completed by a sale of them by the. sheriff; 
then the sheriff can not, afterwards.sell the goods because 
they are not owned by the debtor anymore but by the 
survivor under the joint tenancy. 

Thabeeeis interpretatlong Sean eactecorrect is 
supported by comparing it with the general principles 
applicable to proceedings under fierigfacias., 

One of these principles is that a writ against 
goods, or.landssisijsubject to .thesrieghts of any thixd 
party acquired before the property is bound by the writ. 
The interest ofwa third.party .undersa rightsof surviv- 
orship, which antedates the time when the property is 
bound by the writ, would therefore seem to be unaffected 
by ate eae as long as the right of survivorship continues 
EOme cist. 

Consequently, if. the debtor dies while his 
property is simultaneously bound by a writ and subject 
to a right of -survivotship which antedates the writ then 
The tieht of the surviving joint tenant should. prevail 
and he should own the property free of the writ. 

The above reasoning supposes that the third 
Party s richtlotwsunvivotship an thew onert ye present 
ateoik times. | But the: tight pot usumvivorshin cam be 
terminated unilaterally (or severed) at any time if one 


joint tenant assigns or agrees to assign his interests 
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invenhe: propestylatoira sthicd iparty eComitorhimemtf)s. olf 
this assignment is made the assignee thereupon becomes 
a tenant in common with the remaining tenant or Es Bene 

DiS esuegests thaticthe shentit: Comethe! creditor) 
under an fexecuttiion might: also: be able \tolsever a “joint 
tenancy by taking some action which would amount to an, 
involuntary of course, assignment by the debtor of his 
interest in the property. If this step were taken the 
joint tenancy would be severed, but if the debtor died 
before this were done then the co-tenant should thereupon 
own-~the debtor's interest free of the writ. 

Such an involuntary assignment of the debtor's 
interest in goods, as discussed earlier.in this paper, 
c@esmoceur nia proceedinigsiein, exec wtdion ibiu trrontliy eit 
seems, upon the sale of the goods by the Secret cea 
Until that time the debtor continues to own the goods 
and ier the sheriff nor the creditor obtains any 
general property in them. Furthermore, although the 
creditor may acquire a charge on goods upon delivering 
his writ to the sheriff for execution and a security 
upon a seizure of the goods and although the sheriff may 
acquire a special property upon seizing them these rights 
ave highly limited in their scope and still do not result 
in any assignment of the debtor's interest in the goods. 


Theretore it is'“submitted that the proper 


conclusion to be drawn from the above reasoning is that 
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a writ of execution which binds a debtor's goods or 
lands, does not at any time bind a pre-existing right of 
SUPViVorship” int the= property s"furtherVitPistsugsested 
that a joint tenancy of property will be severed by 
proceedings in execution when and only when the debtor's 
Interest in the=property is-Sold byethetsher itt: and’ 


finailys@it Tomlews* that. if a®debtor=dnesmebetore his 


interest in jointiy owned property is solid by the’ sheriff 


ihene tie survavine, Jolnt tenant wiles owns tie property 
free Of tne Crrect of the executions 


ae Once clersnerire has sold tne Interest o1 


either a joint tenant or a tenant in common the purchaser 


will be a tenant in common with the remaining co-owners. 
It seems that the purchaser, but not the creditor, is 


Een enti Uiled™ to apply for alparticion=or sale order 


; e 446 
against the remaining tenants. 


There have been several Canadian, but not 
Alberta, cases involving execution against land owned 
im joint tenancy. All of the” cases” were concerned with 
the issue whether a joint tenancy is severed by the mere 
registration of a writ of execution or judgment. The 
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Although some of the cases indicated that an 


actual or constructive seizure of land might sever a 
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dodntatenancyethisrwas° only dnidicts and it is suggested 
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thet a seizure, because it does not cause a change of 
property, does not sever the joint tenancy but that, as 
discussed above, the severance does not occur until the 
sheriff's Peikag oe 
Finally, at common law goods co-owned by 
partners were subject to seizure and sale under execution 


, ur 
in the same manner as any other co-owned eaodateen But 


the right to execution against partnership property is 
now governed by section 25(1) of the Partnership none 
which states that no writ of executicn shall issue 
against partnership property except on a judgment against 
the firm. This may, by inference, prevent a writ of 
execution from binding the interest of a debtor in land 
owned by a partnership. 

By section 25(2) a judgment creditor may obtain 
an order charging a partner's interest in partnership 
Seogeoruy . If a debtor's interest in land owned by a 
partnership is not bound by a writ of execution registered 
against him then it would seem necessary for the creditor 
toitobtaintsuch tan order in order ‘to, chargevthe debtors 
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(i) Spouses with Dower Rights 


Bywsectiion 3(1)* of the Dower eae ve no married 


person shall make a disposition of his homestead to take 
effect during his or his spouse's lifetime without his 
spouse's consent or without a judge's-order: 


No married person shall by act inter vivos 
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make a disposition of the homestead of the 
married person whereby any interest of the 
married person will vest or may vest in any 
other person at any time 


(ayeeourine the life of the married person, or 


(Oyeedurane the lite of thesespouse of ithe 
married person living at the date of the 
CUSRO ste 01, 


unless the spouse consents thereto in writing, 
or unless a judge has made an order dispensing 
with the consent of the spouse as provided for 
tes Ce ote LL 

kit 


In Prokopchuk v. Mandryk and Mandr in the 


Aiberta Supreme Court in 1942, it was held that the Dower Act 


Die Loe 2, vee the terms of which were similar to section 3 of 


the present Dower Act, did not apply to a sale of land under 
execution by a sheriff. This, it was held by OP Coni0 i, | diets 
followed because the Dower Act only prohibited a disposition 
of land by a married person and a sale under execution was a 
disposition of the land by the sheriff rather than by the 


debtor. 


This result seems to give to a creditor tindes a writ 


of execution a greater power over the debtor's land than the 
debtor has. That is, a married person cannot sell his home- 
Stead land without his spouse's consent or a judge's order 
dispensing with consent. But if this case is correctly 
decided it means that the creditor can have the sheriff sell 
the land without consent or an order. 


The Prokopchuk case may be compared with Johnsen v, 


Lid ahead decided by the Alberta Appellate Division in 1922. 


a0 ae ene eo ee 


In that case the court had to consider the effect of the Dower 
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Section 3 of that Act provided that every disposi- 
tion on the homestead of a narried man made without his wife's 
consent should, insofar as it might affect the dower interest 
oferthes wite)eib efinubli and wold. 

The court held that since this Act itself expressly 
permitted a husband to dispose of his homestead, except inso-~ 
far as ithmight, atiect, the interests te the; wite,ritheny the 
creditor could have the land sold but subject to the wife's 
right to a life estate if she survived her husband. 

Se LnaiSt want tid. A tise womues 

What the husband, therefore can of himself sell, 

themexecution (‘creditor cancel, ands thic,  f Caink 

is the-Whole estate subject only to the wife's 

right to .a life estate if she survives her 

husband, 498 

in thes same case, Beck, UA. saad: 

The purchaser under the sale under execution 

would acquire the land and get a certificate 

of title for it only sais ee to, the wife's 

contingent life estate. 

The judgments in Johnsen v. Johnsen could be inter- 
preted to mean that an execution creditor can only have the 
shevigdfi geld: dand which the debtom himself .canisell. .fhis 
interpretation would seem to be more consistent with the 
usual consequences of a writ of execution that is the 
decisiton in the Prokopchuk case. 

A general rule applicable to execution is that the 
rights: of ithercrediitor are subjectetor adil Legainiand equit- 
able rights in the debtor's land which arose before the land 


; 7 ; 460 
was bound by the creditor's writ of execution. 
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In the specific case of dower interests, a person 
who has a dower interest has the right to withhold his con- 
Semwu tor a dieposttion of Tand™@by hisespouse.s "LEYthes *rtent 
existed before the land was bound by the writ’ then it would 
seem to follow the right of the execution creditor to have 
the land sold should also be subject to the right of the 
spouse to withhold consent to the disposition. 

In conclusion, it is suggested that there may still 
be" room fora’ final’ judicial interpretation’ of the” effects 
of the Dower Act on the rights of execution creditors against 
homestead land and that the Prokopchuk case might not be 
followed if a case with similar facts comes before the Court 
again. 


(j) Personal Representative of 
a Deceased Debtor 


At common law if a debtor died after the teste of 
Fn i os A Oa then his personal representative was bound by the 
ay 461 
writ just as the debtor would have been. 
To the extent this rule would otherwise be applic- 
able to execution against land it is subject to section 44(1) 
ee * : : 462 : ‘ 
Gi the Administration, of Eetates Act by which, in general, 
all unsecured debts of a deceased person are to be paid 
Pati passu without any priority or preference between 
eredi bers 0 
In effect, this legislation makes the assets of a 
deceased person liable for the payment of his.debts to all 


hie “creditors. Therefore it makes’ ne ditference whethar the 


creditor has or has not obtained a judgment and a writ of 
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of execution... It, ,would be reasonable to anfer from this that 
a personal representative is therefore not bound by a writ 
of execution against the deceased because an execution cred- 
itor has no greater rights against the deceased's assets 
than any other unsecured crecitor. 

-—(k)e Irustee in) Bankruptcy. 

The rights which an execution creditor has under 
aguci (AO te CK CUtE OnE ares subgect tO esecotone. 0\( 1) fof sthe 
Bankruptcy eeuon by which every receiving order and assign- 
ment in bankruptcy takes precedence over all executions 
except such as have been completely executed by payment to 
Ehe vereditorsorshis: agent. 

If a bankruptcy occurs before such payment has been 
madesaligihe,cnedi tog is then entitled stogisi to meceive 
payment of his claim pari passu with other unsecured 
sesacVivagee ee 

It is suggested that these provisions of the 


Bankruptcy Act mean, in effect, that a trustee in bankruptcy 


is not bound by a writ of execution against the bankrupt 


debtor, 
(1) 4. Gther Execution Creditors 
bias eemecentO ebeuthewinten treo ces eCctLoncue Om toma o: 
; : 466 ; : 
the Execution Creditors Act Chat. Wmomcrvediucor 1s etoehave 


aiveprionityyin) cespect vot moneys @trealizedein respectroiivan: 
egagutLonus.but pthatealh creditors ares tousnaremnatably sin the 


proceeds. 


This consequence of the Execution Creditors Act is 
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in wontrast..to the rule at common law under which creditors 
Lankediin. prLoneoy according to the wtesteof their writs 
provided that only those creditors who had delivered their 
whits; to-etheysheritf prior to.a,sale of goods under .an 
F : P : , : 467 
execution were entitled to the benefit of the priority. 
Insofar as execution against goods was concerned, the common 
law rule was changed by section 16 of the Statute of Frauds, 
1676, as a result of which execution creditors ranked in 
PuLOTLty according (to the date of wdelivery of their writs te 
: : 468 : 
the sherifisfon execution. However, both before and after 
the Statute of Frauds the Crown was entitled to priority over 
all other execution creditors regardless of the teste of the 
Crowns writ previded the writ had been delivered to the 
sheriff for execution prior to the sale of goods by the 
et : by 469 : s 
sheriff under another,execution. ToLsSumayati Liebe true 
in the case of execution against land. 
The real meaning: of the Execution Creditors Act is 
‘ : : 470 ; 
made somewhat ambiguous by the conflict between section 
en Bop : 
ti oeOtethepoaidelitlessAct and section 29 of the Execu- 
tion. Creditors: Act as,to ~determimigngywhnethberca writ. of 
execution .is;subsisting or not,so as,to entitle,the creditor 
to take proceedings under it and to receive the proceeds of 
a sale under execution. These Acts also leave doubt as to 
which execution creditors are entitled to share in the pro- 
Seedcnactutho,sale.of,land under execttion. Should the 


agheritt seal thevland on bpebalivat. alt execution creditors 


whose writesare,filed.,at the land tithes orrice. or judi on 
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Hehalr oftieucn orm those™ creditors’ whose writs are also filed 
with that@sherait7* Should he sell only for creditors with 
registered writs or should he include creditors who have 
riled wrrtee wa tiem bUL not wlth thes sand titles OLrice? 

Apart from the above difficulties created by the 
inconsistencies between these two statutes there is a further 
way in which the scheme of distribution set out in the 
Execurlon@ Creda torseAct=may NOL apply equatly co alt credi— 
bors. 

This was exemplified in Edmonton Mortgage Co. v 
cross t?? in which there were three writs of execution regis- 
tered againstea@deptor's tands "subject to a prior rirst 
mortgage. Subsequently, there was a second mortgage regis- 
tered against the title and still later several other writs 
of execution were registered. The first mortgagee obtained 
a judicial. sale of the land and after payment of the first 
mortgage there was a surplus sufficient to pay the second 
mortgage and the three writs registered before the second 
mortgage but mot to pay the other creditors. 

Beck, J., held that, notwithstanding the provisions 
fi the Lerisbarionecien in ftorce, under which, slike the 
Exzecutionurceredt tors Act, “all “creditors were to share ratably 
in the proceeds of an execution, the three prior execution 
vectors were-entitled to Betpaid tim prerority “to the 
subsequent writ holders: 

The second mortgage, therefore, was a specific 


Charge of the interest of the execution debtor 
Feubject to, and, for the purpose of the question 
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under consideration, it seems to me, with the 
same effect as if expressed to be subject to 
the "rrehts “ot “the “thén “execution. creditors 4 A 
new and different interest from that to which 
the three prior executions attached was thus 
Cavvedmeout. @f “the debtors simterest, and 
specifically charged with the second mortgage, 
leaving again a new and different interest 
subject to be charged or bound,’ voluntarily 

or envelunterily, by thelactworideftault., of the 
encom, ana 10 “is, Lie my, opineon, only this 
latter interest that became affected by the 
subsequent executions. The law anterior to 
the Creditors’ Relief Act gave Execution 
creditors priority as between themselves in 
the order of the time of their being placed 

in the hands of the sheriff for execution, and 
under the Land Titles Act. of their being lodged 


in tie land stities "orltee mints Law estands, So 
fam aseiteisenot displaced) bywthe provisions of 
“= Ehe *Crédittors “Relief Act’? That-Act "seens never 


to have contemplated such a case as the present. 
To bring the three prior executions in the same 
position as those separated from them by the 
intervening second mortgage would be to 
introduce and apply the equitable doctrine 
of the marshalling of securities for the 
benefit of the subsequent execution credi- 
ters, na Litre, asl ethink, not contemplated 
DyetheeAct,. “and ertrectine asa iesthink an 
“enlargement of the rishts not of all the 
execution creditors, but of those’ of one 
class against those of the other. Section 
22, 0f > the Act» contemplates.) Lythink, one 
"fund". Here I think there“are two funds 
-- one representing the amount necessary 
to satisfy the three intervening executions 
-- the other the ultimate residue. There 
is Tothing to indicate” that the first cheuld 
be thrown in,with the other so as to make a 
443 
single fund. 


Another way of reaching the same result as that of 
Beckem., “ts "to kgok at, the common Jaw rule that a writ of 
execution binds the debtor's goods as against the debtor 
himself and as against every person claiming the. goods under 
an assignment from the debtor made after the goods are bound 
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Geomt she with justit¢gication be seid that when 
the. three priom execution creditors, in Edmonton Mortgage Co. 
v. Gross were realizing their claims, it was not against the 
interest of the debtor that they were proceeding but against 
the interest of the second mortgagee whose claim to the land 
COU de only become eiiteéctive atter hesandinot ithe execution 
debtor had satisfied the rights of the execution creditors 
to which his rights were subject. 

Teeth iswsupposl tion ie correct), jcnen 1c seens that 
in any case where a debtor conveys an interest in his land 
subject to prior executions then the creditors are entitled 
to be paid their claims out of the interest of the assignee 
rather than from the debtor because the assignee now owns 
something the debtor previously owned and the assignee is 
PLable toy pay athe creditors tn. order io pene his own 
rights. 

This concept would seem to apply equally in the 
case of bankruptcy and in the administration of estates so 
that execution creditors dn this postition, might Devwentitled 
to priority over other creditors, not because they are taking 
any asset of the debtor but because they have a right against 
an assignee from the debtor of an interest which formerly 
belonged to the debtor. 

One final observation concerning priorities between 
execution creditors is that as a result of the Fraudulent 
Conveyances Act, jas yk the sheriff is required to disre- 


gard any writ in his hands which ie void against other 
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creditors because it was in effect a fraudulent Se oeienenicee a 
This may still be the law under section 2° of the Fraudulent 
Preferences horas 
(3) Execution Against Leasehold 
Interests Owned by a Debtor 
477 


Althoughwastvenant of Vand hacmansinteres® in Land 
Neeeinterestetcmalsova chattel realewhicen if ateis a deral 


interest, could be taken in execution under fierd facias 


478 
at common law. / 


This common law right is also expressly codified in 


479 


Sectton. oof thew sel zures Act: 
Gl) SByevinctue of arwrat of execution the sherifr 
charged with the execution thereof may seize 
andeceliwany equi tan ley oruothermra che spropenty, 
estate, interest of the debtor.in or in respect 
of any goods or other personal property 
and any equity of redemption of the debtor 
therein, and also any leasehold interests in 
land and any other chattels real that are the 
property of the debtor. 


(2) Upon the sheriff making a sale of any such 

property, whatever equitable or other right, 

property, interest or equity of redemption the 
: debtor had or was entitled to in or in respect 

of the goods or other personal property so sold 

at the time of the seizure thereof under the 

Writ sotmexecution, vecte in therpurchaser, 

Section 5(1) is apparently an extension of the 
common law in that it permits equitable, as well as legal, 
leasehoid interests to be seized and sold under fi. fa. 

But it Ye, anteresting thatesection 3(2)) states? that 
the interest of the debtor in the leasehold interest at the 
timiesot Wits seizure Le-vested in  thespurchaser from the 
sheriff. 


The preceding section 4 states that goods are bound 
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Dyeavwrit=from=the date of its delivery to” the sheriff for 
execution except as against a purchaser for value without 
notice 

As the more specific clause, it must be assumed that 
section 5 is intended to prevail over section 4, at least in 
respect to an execution against a leasehold interest. But 
why is there a difference? Why are goods bound under section 
“eGrrom' the date ot delivery of avwrit, to the sheriff and 
leasehold interests bound from the date of their seizure? 

One consequence of the inconsistency between the 
EWOr Seer Pons 1S) Chatrprt; scenus@ that ay deptor, aiter a writ 
of execution has been delivered against him but before a 
seizure thereunder, can sell a leasehold interest to a 
third party who has notice of the writ. Apparently the 
third: party witl not’ be’ subject towthe: writ as sa result of 
section 5, whereas if section 4 applied the third party 
would have been bound. 

On the other hand if after a seizure of a lease- 
hotdsinterest’a debtor sells His interest tol’atpurehaser for 
value without notice the interest the purchaser buys from 
the debtor can be seized and sold by the sheriff whereas 
the purchaser would have been protected if section 4 applied. 

It is suggested that there is no apparent reason for 
this inconsistency between sections 4 and 5 of the Seizures 
ACtrand-that’une ocr both of them may be worthy of remeédiadm 
legislation. 


In S0Ome cases a tenant can obtain a Leasehold title 
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registered in his name under the Land Titles Act. If a writ 
of,execution is registered at the land titles office against 
the tenanty,) isa tite tenant's interest bound by the writ under 
section 128( 26 ove thes Land. TatLess Aaty om walt, dt-only be 
bound if it is seized under section 5 of the Seizures Act? 

As the more specific legislation, it may be that 
the Seizures Act would prevail. But the answer is not 
certain. .To,iobviate the.difficulty.,. possibly. the Seizures 
Act should specifically provide that no registered lease- 
hold interest, 2s, bound. by. .a writ] ofsfexecutionsexcept. in 
accordance with the terms of the Seizures Acts, ima manner 
Similar to that provided for in the seizure of registered 
mortgages. 129 

(4) Execution Against a.Mortgagee of Land 

At common law the interest of a mortgagee of 
ehattels wase not, bond by Mi writ of fieri Pye because 
the mortgagee did not have possession of the goods. Likewise, 
in the absence of express enabling legislation, neither was 
the interest of ta, mortgagee: of  dand? Ibtable ito .xecution 
under Li 4 rope ike even though such a mortgagee has an interest 
in the epee 

Consequently, it seems that the registration of a 
Writ ot execution, at the land’ titles office does! not bind 
the interest even of a registered mortgagee. This common law 
restriction has to a certain extent been removed by sections 
6 and 9 of the Seizures No ae 


By section 8 the sheriff may seize a registered 


mortgage and upon receipt of notice of the seizure, the 
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mortgagor is liable to make further payments thereunder to 


the sheriff: 


(ly eeAtsherif fi chareed withearhesexecution 

of a writ of execution may seize thereunder 
any registered mortgage of or encumbrance 

on lands or chattels of which the debtor is 
the owner, by delivering a notice in writing 
Of@tchemseizure to the propernm oflicer ine the 
office in which the mortgage or encumbrance 
is registered. 


(2) No mortgage or encumbrance is. affected 
OrPchargedabytany writ of execution until 
delivery of the notice. 


(3) Upon receipt of any such notice by the 
proper officer, he shall make an entry there- 
of ine the Tegister or other book an which the 
mortgage or encumbrance is registered, and 
the proper officer is entitled to receive a 
FecrOLmolwtOr mOldoin gs. 


(4), INo=person who is liable to pay any 
money under any mortgage or encumbrance 
seized pursuant to this section is affected 
by thelselzure thereof wntil 


(a) notice, in writing of fhe, seizure lias 
been served upon him personally, or 


(b) he has otherwise acquired actual 
knowledge of the seizure. 


(5) <Any payments made by that person to 
the debtor after service of the noetite of 
the seizure or after acquiring sactual— 
knowledge of the seizure are of no effect 
ase against the sheriit and) thevcreditor., 


By section 9 the creditor may also obtain an order 


tPorether sale of jaomorteage seized by the sheriir; 


No mortgage or other security for money 
seized under a writ of execution shall 

be sold except upon the order of a judge 
and then only upon such conditions as the 
yudvemthinks fit to presGruiper. 


Although a registered mortgage may be seized under 


these provisions of the Selzures Act, it seems that it De) not 


is “rer att pot bird et 


pL agtjea 8° 
3 of xan Htdo teqo 
 gotterdewoae 16 og 


& ie pat EVOo 
Prey ex whan rdedieii Og SK Ir oM ims "a5 
fiynu netsesqua do Dale wae se ee x bad 
a »! FT. :. an 
sh ideaehe , as ay sth ta ; 
ode yd askaon fove Yow Yqieos1 seq. . . an 
a. “peas ne athe ia ttto =x ave 
me Sere i dood sedto +O Me ei3 at 20. 
ts, -hetadodev’ 2 wage wo paar 
a gis Rice ow holvitma at seohMo aoq0 
' sGateoh deorgt 2. sn orgie 


yuna vag ot olen evek olw nowiag: on ory 
_ #onmasd@usge Th Sgagtsem Yes I2b8u 


betaodas of aoltoce atd2 OF Senvanwg ria. 
. AE See is ‘lana yran tae end - ue 
aa 7 (Vase «f° there Rees x & a | 
ae nee and lo ellie at sotyon f(s) 
vo ,vilseontsq mid aoqs beeen ciern 


Inptoe bsttopos satwredoo ead ont: 5 ROM 
<o7ustoe and to ouhes ee 

: ) 7 y 
ver can dnd “é nad grnswend wih. { 27) 
lo pote $43 Yo sokvigs 109 te Tosdeh ‘il 
wins gaixziypos Yedta xo ete 
if en lo orn 57 gift fos 
Tesi: edd ban Pyticret edg Teshage ne q 


Liar i 
oa P 


a 4 
4 ae ; 7 
7 7 ie 7 . ; 
7 i 
7 -_ 
iC 


\comel 
wn 
N2 


sSuftricient for the debtor to be registered as a mortgagee. 
He must also be a mortgagee. In Marble v. Sullan and 

485 : 
Ludgate the debtor was a registered mortgagee. Before an 
attempted seizure of the mortgage he assigned his interest 
tiereituas Security tor a debt. “Limwacmielus thet ant otine 
debtor then owned was a mere equitable right to have the 
mortgage re-assigned to him upon payment of the debt. This 


interest, it was held could not be seized by the execution 


creditor. 
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Chapter IV 


i ce a nr a 


A. General Principles 


ee rr EE te 


One of the meanings of the process described as 
equitable execution is that it is the assistance given by a 
Court sof equity to a judement -creditom to enforce a »-judement 
Louythe recovery of money given by ya)courtiof oa 

This kind of equitable execution may be awarded 
Copan serecwELoneicredi tor gin, two situations... ln, the faxest 
aieee the remedy may always be given where the debtor has 
an interest in property which is "such that it cannot be 
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reached at law". This is based on "the well known prin- 
ciple that a Court of Equity would give relief where a legal 
right existed and there were legal difficulties which 
, - : 1488 
prevented the party from enforcing that right at law. 
In the second place, under section 34(9) of the 

As 489 e ¢ ° 
Judicature Act, execution by way of a receivership order 
andasby wai Lojunetion (but not other kinds sof ecqudtable 
execution) may be awarded “in all cases in which it appears 
EGenhekCOUG ton Fjudge to be just or convenient that the 
order be made". This means, for example, that a receiver- 
snip ordés.or an ainjunction can be (ivenseven in ey case 
where the creditor can reach a debtor's property at law but 
wWiereslt wis eiUsteor convenlenh thatethe crediton beseranted 

; 490 

the equitable relief anyway. 


Equitable execution, including equitable execution 


by way ofa neceivership order jor ven ciniunetion under the 
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judd catur el Acive is) mot intended tossescp ands eines £ tiedd of 
execution Sobithatiya:crediitor may, tobtiain, medise Exuby- equitable 
execution, im aldp:cases:din which ithene: ds, no remedy at law. 
TigsObiver gronds. equitable execution is not a method of 
getting execution in equity against kinds of property which 
ar Ganote capa ble.of) being: meachedjat) laws erether,jddtaas a 
method of getting execution against specific property which 
d:sproty as kind arhd ch can betmeacheds und ene xeemteion <at eksany 
birt< whenesithe, debtor's: interest an, the propenty! ds such that 
it dsonot, subject (or-dan the, case: of receivership, orders: and 
imjiimet ons, dit, Ls mot, iconventLentd y subrect), pho .execution. at 
law. 

This means that if the debtor's interest in property 
Lsfplecal, buttthe propentyedis.of a-kindpwhditch: ten notsisub ject 
to execution at law then neither is the property liable to 
equitable execution. Likewise, if the debtor's interest in 
property ae equitable, but the property is of a kind which 
could not have been reached by execution at law if the 
debtor's interest had been legal rather than equitable, 
then the property cannot be reached by equitable execution 
either. 

In Holmes v. Wiildlc oc nie decideden nicthe English 
Gourt of Appeals in, 1883, the, execut iongicnediior hanjobtained, 
in the lower, court, ani onderslappointineg, a ireced ver? of the 
futune ecarniness, of1 thesidebitor, The debtor appealed against 
this orders 


Lindley, alates pointed out that before the Judica- 
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ture Acts it was clear that a judgment creditor had no right 
to attach future income of his debtor, either under writs of 


execution, or garnishment or by the statutory process of 


charging orders, +92 


He then said that although there was a difficulty 
in enforcing payment of the judgment by ordinary legal 
methods, the difficulty arose "from the fact that future 


earnings are not by law attachable by any process of execu- 


1493 


BLonreierect ror pnd rect and: tthat othd benr éceimers were 


in some cases "appointed of a debtor's interest in personal 


property ... the property there in question was of a kind 


2 ° . e 149 
which! the execution rereditor chad @ ni ghtp:to) ceaich «" ‘ 


Uindley~@cL Wa; said sthati threpipiinc ipille yboth 
before and after the Judicature Acts, is that equitable 
execution will only be granted against anid d of property 
against which a legal right exists but where legal diffi- 
culties prevent the enforcement of that right: 


It is an old mistake to suppose that,. because 
there is no effectual remedy at law, there 

must ibe one in vequity. ("But "thei misitake, tthouwgh 
old and often pointed out, is sometimes inad- 
vertently made even now. Courts of equity 
proceeded upon well-known principles capable 

of great expansion; but the principles them- 
selves must not be lost sight of. fMThe 
principle on which alone the order in this 

case could be supported before the Judicature 
Love igekidcathat (Coutts cofekquitey, eave relies 
where a legal right existed, and there were 
legalrdtiftculties which prevented the enforce- 
ment of that right at law. But the existence 
O.fiia legal rightristesagentiak fowveh € sexenc ise 
Gt this, jurisdiction. 


In equity an execution creditor who sought the 


remedy of equitable execution first had to obtain a judgment 
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atelawy themBhethad to suecout his*execution at “law, and 
Sinalily;¢iiaexacution at |\lawSwas"not possible, he had to 
Dring a sé@papatesgactiontinealécowst ofteqttty to obtain an 
order for equitable execution nts! 

This procedure has now been changed in some respects 


by the Judicature ete ac” 


Section 34(9) permits the court 
to make an interlocutory order to appoint a receiver or 
grant an injunction. Therefore equitable execution by way 
CLereceivership, oniby an injunction scansncw be eranted in 
thepori ginal “action either before or after dnd wien?” 

Ba secbLompo2Gs) directs the tcouxrt ito erante cheaparties 
to an action all legal and equitable remedies to which they 
may be entitled so that as far as possible all matters in 
controversy between them can be completely determined. One 
of the effects sof othis! section. may be that) (t permits an 
execution ereditor, after he has obtained his judgment at 
haw pttoobring ya amotion for equitable execution in the origi- 
Raleeoct bon instead of his having “to ‘bring “a “separate action 
for this purpose as he was required to do before the Judica- 
ture eg, Ue 

There seems to be doubt as to whether it is still 
necessary for an execution creditor to sue out his execution 
at law before seeking equitable execution. For example, if 
an execution creditor seeks an equitable order for sale of a 
debtor's land, must the creditor first have issued and filed 
aiwrit of execution at the land titles office? 


5 Oat 
In Seay v. Sommerville Hardware Co. i tearery 
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decidedsinethepAlberta Appellate Division in 1917, Beck, J., 
commented in one of the judgments: 


Indeed at one time it was held that in 
Order to found an action for eauitable 
execution it was necessary to allege 
and prove that a writ of execution was 
in the hands of the sheriff at the date 
of the commencement of the action. 


Although he raised the issue, Beck, J., made no 
decision on it. Consequently, it would still seem prudent, 
if not necessary, for an execution creditor to issue and file 
aewriceOL execution berore bringing aymotion acainst a deptor 


for equitable execution in aid of his execution at law. 


~ 


Dweeeetnods OL Equitable Execution 


(1) (Granting a Receiver, Eaultable Orders, For 
Sale and Granting a Receiver-Manager 


(avue Generar 


When an execution creditor brings an application 
for equitable execution the ordinary way in which that relief 
Asopeaveneishbyegranting, aqreceiver. The receiver isa 
Perseuoeppointedsbyesecourt of equityj to receive, the. income 
; ' 503 
andatoapaynthejoutgoings.of,asdebtor & property. A 
receiver can also be appointed to take possession of the 
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debtor's property. The receiver as such is not entitled 


05 
CLowsellL orebuygany property. 


Vnderea writ, of,fieri faclasp thes creditor has no 
right to receive any income from his debtor's property. 
Therefore, such, a jcredi tor wid l potebs granted a retelver of 
his debtoris income,in, ald of execution tnder his writ of 
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which is a sede We by garnishee proceedings, the creditor 
Cane peserantedsannacjel ver of, thes protade, of, the, property, in 
Badd. OF pate me ae oe 

This simply means that, although a judgment 
creditor may be entitled to be granted a receiver of the 
income of his debtor, he is entitled to such equitable relief 
imeaideot,aylesalori ght, of parnishmentpeand not dane aic.at his 
Leroi chtsetinder aswrit of, ti eri¢m acdais. 

In the case of execution against land, two examples 
of situations in which a judgment creditor is probably 
entitled to be granted a receiver are where rents are 
payable to a debtor as a lessor of land and where moneys are 
payable to a debtor as unpaid vendor under an agreement for 


ais ae 


Rule 466 of the Supreme Court Rules & requires 


the courts: in hearing. ane application fox, the, appointment’ of 
a receiver by way of equitable execution, to have regard to 


the amount of. the debt, the amount which may probably be 


obtained and the probable COctSte LE 


Where an application is made for the appointment 
of a receiver by way of equitable execution, the 
court in determining whether it is just or con- 

venient that the appointment be made shall have 

regard 


(a) to.the amount of the debt claimed by the 
applicant, 


(b) to the amount which may probably be 
obtained by the receiver, and 


(c) to the probable costs. 


and may direct any inquiries on theoe ox 
other matters before making the appointment. 
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AVihoug@ an “execution creditor wnder ’a writ of fieri 
facias is not personally entitled to take possession of and 
to sell his debtor's property, the is entitied to have the 
sheriff seize and sell the debtor's exigible property and 
to pay the proceeds to the creditor. 

If the kind of property owned by the debtor is 
SUDjeCteLO peg@aleexecution under a@ewric of filert facitas:, 
but the debtor's interest therein is such that it cannot be 
reached by legal execution, a court of equity can grant an 
order for the sale of the debtor's interest in the proper- 
cone 

This rule) ofsequity—ts-—codified in rule 383(2) of 
th Salar r a % = 
e Supreme Court Rules. The rule also states that the 
application for the order is to be made on motion served 
upon such persons as may be directed: 

Where a judgment debtor has a interest in 

land which cannot be sold under legal pro- 

cess, but can be rendered available by 

proceedings for equitable execution by 

Sale "LoL Satioraccion Ol) tle judgment, the 

court may, upon motion served upon such 

pereons as may be directed, sordex the 

land or the interest therein or a part 

thereof sold to realize the amount to be 

levied under execution. 

When a court of equity grants an order for sale by 
way of equitable execution, the order itself will usually 
not be a conveyance of the debtor's property; rather the 
Order will direct that the property  baweold, 

Tie normal method by Whichees court lot equi ty cranitis 
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and pay the outgoings of a debtor's property, and take 
possession of the property. In his capacity as a manager, 
he is authorized to sell (and, sometimes, to buy) property.-+- 

The same procedure will probably be followed by a 
COULC TOLSCOULL Va DeOnderan ge anealenonelandapy iwey ou 
equitable execution although there seem to be no cases 
which deal specifically with the procedure to be followed 
Li cCarnyinesoutbusuch an order.) those cases whitch de: deal 
with the procedure to be followed in carrying out equitable 
execution are concerned with orders granting a receiver and 
not orders for hys ee 

(b) Unpaid Vendors 

An unpaid vendor of land who has conveyed the title 
to the land te his purchaser has an equitable lien (the 
unpaid vendor’s lien) on the land. An execution creditor 
Sr the vendorm ieuenti tiled to,obtain an order for sale adn 
equity of the vendor's Aquarcroere ge 

The equitable lien, unlike the common law lien, 
eonfers’ aypover toeseidl Cbyscourt) orden) upon? the iveotdrar 
The fact that an equitable lienor has a right to sell his 
interest in the property possibly explains why his interest 
can be sold by proceedings in equitable execution whereas 
the interest oLea common Law lienor awicowis noOteenti tiled aro 
gell hie interest iin his debtor's propverty,aks mot isub ect 
to execution, either at law or in Sat Meu 

If the interest of the vendor is sold in equitable 


execution, it would seem that the purchaser of the vendor's 
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interest should be able to enforce payment of the unpaid 
purchase price from the purchaser under the agreement for 
sale just as a purchaser from the sheriff of an unpaid ven- 


dor's interest by a sale under fi. fa. can do. =! 


it seems that an execution creditor of an unpaid 
vendor has a choice of remedies he may seek in equity. 
Another remedy is to be granted a receiver of the profits 
and monies receivable by the vendor in respect of his inter- 
est in the ‘ey eae 

This equitable remedy can be used against unpaid 
vendors who have not conveyed title as well as against 
those whose purchasers have become registered as the owner 
of the land.>2? The reason for this is that this remedy is 
in aid of execution by way of garnishee rather than in aid 
Cppexecutton by ii.) fai. To-supportethnesapp lication son ea 
receiver of the income it therefore is not directly relevant 
whether the land is or is not registered in the debtor's 
name. 

Invappropriate cases tt ise ikely thet the creditor 
can combine both remedies until he decides which remedy he 
wishes to have in the end. Presumably a creditor will only 
choose to have the unpaid vendor's interest sold if the 
terms of the sale will result in a lump sum payment in cash 
or if the sale will bring in instalment payments from the 
purchaser through the court larger than the payments due to 


the unpaid vendor under the agreement for sale. Otherwise 


a simple receivership order would produce just as much and 
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as’ quick wa tbenesitito tthe creditor in the end. 


(c) Purchasers under Agreements for 
Sale and Unregistered Transferees 


It seems that a purchaser of land under an agreement 
for sale of land not registered in his name has an equitable 
: : 520 : ‘ 
lntenest ingthe land which is not bound byes writ oe 
artes - 2 eee 2EL 
execution filed against him. 

However, it also seems that an execution creditor 
of such a purchaser is entitled to get an order for sale, 
in equity, of the purchasers interest in the same way that 
tiemieebtor ssinterest could: be sold under fi.) ta.-1f the Tand 


were registered in his ee, 


~> 


Presumably an execution creditor should also be 
able to obtain an order for equitable ee a against an 
unregistered transferee who as transferee hee the legal 
title to the land but whose interest in the land, because 
it is not registered in his name, may not be reachable by 


7a) 


legal execution. 
(d) Unregistered Mortgagees 
Although there are no decisions on point, it would 
seem that the interest of an unregistered mortgagee should 
be saleable under equitable execution just as the interest 
of a registered mortgagee can be seized and sold in execu- 
tion under fi. fa. 


(e) Mortgagors of Land Registered in 
Che: Name or *cth’e Tomi pecee ’ 


A*mortgagor of land, whose “‘mortgavee Is registered 


fs the owner, ‘tas an “equitable interes: Gi the ‘Lande un der 
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525 
in Weltece Vv. Smart’, in Manitoba, it was held 
ti4at an execution creditor was entitled to an order for sale, 


im equity, of “a debtor's equity of redemption. 


(f) Spouses with Dower Rights 


The dower rights which, under the Dower iwetenee a 


person has in land owned by his spouse seem to be regarded 
as an interest in land, although an ill-defined kind of 


zs 2 
ine rasta / 


Furthermore, in Proskurniak 6 Proskurniak?*® it 
was held that an execution creditor of a person who had a 
dower interest in land owned by the debtor's spouse could 
file a caveat against the title of the spouse. 

This décision must imply that’ an execution debtor's 
dower interest, in land owned by his spouse, is subject in 
some way to an execution against him. 

It is suggested that to the contrary such an inter- 
asta not subsect- to execution ‘at’ “allo  “ihis statement, Lf 
correct, means that an execution creditor should not have 
the right to file a caveat against a homestead owned by the 
spouse of the execution debtor. 

There are three reasons for suggesting that a dower 
interest is not subject to execution: (1) a dower interest, 
Tee secne,. ts) a personal right woich, the owner "can Penounce 
but which he cannot convey to another person; (2) the 


right does not give the owner any present possession or even 


present right to possess the land; and (ye tue rien was 
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not something which can be manually seized by the sheriff 
and which he can deliver into the possession of a purchaser 
after a sale by the sheriff. 

Any one of the above circumstances might result in 
dower rights not being. bound by a writ of execution at law 
if the common law rules of execution applicable to gocds 
also applies to execution against land as discussed earlier 
in this emcee 

Furthermore, as shown earlier, the courts of equity 
will not grant equitable relief in aid of execution in cases 
whetemthemproperty 1S of a kind which ae not lexi cible by 
execution at iene 

The result which may follow, it is submitted, is 
that an execution creditor is not entitled to any remedy under 
execution against dower rights and accordingly that the 
creditor is not entitled to file a caveat against such rights 
either. 

In Heiden v. Huck? >> it was held that an execution 
creditor couid not obtain, executionsacsinst a,sdoweraiaterest.. 
This decision was not, however, based on the reasoning sugg- 
ested above but was based on the ground that the husband 
Could release his right to dowersandythatlin addition, the 
right to dower had been extinguished when the debtor and 
bie wite were-.divorced., ,Both of,» these,events, it was held,. 
Wereusurcictent to.defeat therclaigeor sthemcredittor, 

But, on the grounds given above, it is suggested 


that Heiden v. Huck does not go far enough and that not only 
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does a creditor have no righc to execution against a dower 
guterest? under the circumstances of that case but he has no 
right to such execution in any case, 

(g) Beneficiaries of Trusts 

Et seems 1airly certains thateequi ty ican) grant an 
order for sale by way of equitable execution against the 
equitable interest of an execution debtor who is the 
benelicial owner of land under a trust) in his favour by 
the legal tniee 

(h) Other Execution Creditors 
7s The theoretical question may be posed as to whether 
an execution creditor, whose debtor is in turn an execution 
creditor of a third person, has any rights under his execu- 
tion against lands owned by the third person. 

Thus, it might be speculated that the first execu- 
tion creditor might be able to sell the third person's lands 
Under his writ, or possibly to file a caveat against the 
lands. 

The answer to this theoretical question may be 
found; it is suggested, in the Hotise of Lords’ case*Giles v* 
exdver??3 in 1832 in which it was held that, unless he buys 
the debtor's goods from the sheriff in a sale under the 
execution,” an execution creditor’never acquires an interest 
in the debtor's goods which are bound by the ekenuuiéha | 

This decision must also, it is submitted, apply in 


the case of execution against land and means that an execution 


creditor of an execution creditor has no right in equity or 
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at law against any lands which are subject to execution by the 
second. creditor, 


(i) Fraudulent Conveyancees and Other 
Creditors Under Fraudulent Preferences 


The consequences of the Fraudulent Preferences Act?>> 


aty law have been discussed Abou ee 


There seems to be no 
reason why these consequences should not also apply in the 
case of proceedings by way of equitabie execution. This 
suggests that if any conveyance can be set aside as a 
fraudulent conveyance or as a fraudulent preference then, 
if the property so conveyed is of a kind which is liable to 
dates at law but cannot be reached at law, the creditor 


may have the property sold by an order for sale in equity. 


(27 Whew€redi tor s@Rr ene towredeemeeracs 
Legal Interests 


This is another method used by the courts of 
equity to grant equitable execution in aid of legai execu- 
tion. 

For example, in those cases where the debtor has an 
equity of redemption in property which he has legally 
mortgaged, the creditor may have the option of obtaining an 
order from equity for the direct sale of the debtor's 
interest or he may be able to obtain an order permitting him 
fo redeem the mortgage and to have the legal title restored 


to the Hee This coulds thenwoeeco ldsineexsecuLczon 


Hocerethe writ of) fieri facias. 
Presumably a creditor who chooses to thus redeem a 
mortgage will, in equity, assume the rights of the legal 


mortgagee. To redeem without such a right would seem to be 
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too risky otherwise. 

The creditor's right to redeem prior legal encum- 
brances is not restricted tc mortgages but exists in any case 
wow ciwethene isla lecal. interest raheadsotatie, debtor's 
poultableminterest and which the credttopsnasoa vigpht to have 
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removed as a bar to legal execution. 


(3) ThesCreditoris Risht to sCompel a Virustee 
to Convey Legal Title to a Beneficiary 


PLS so seems, 1S a kindgoreequitabile reliex. in aid 
Ot legal execution which is very similar to the right to 
redeein prior iegal estates. 
by In any event, if a debtor is a beneficiary under 
a bare trust of property legally owned by a trustee, a court 
of equity can compel the trustee to convey the legal estate 
to the execution debtor. The creditor can then proceed to 


obtain execution at law under the writ of fi. fate 


(4) Injunctions 

The equitable remedy of granting an injunction seems 
te be the last of the various kindsof equitable execution 
which may possibly be used by an execution creditor in aid 
of an execution against iP 

Its use is probably mainly confined to cases in 
which the creditor wishes to prevent the debtor from dis- 
Goethe of or receiving property which may be liable to 
another form of execution. For example, pending an appli= 
fetion for a receiving order a creditor might be entitled 


to an injunction restraining a purchaser of land from 


paying the balance of the purchase money to a vendor who 
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has conveyed title before receiving full payment. 

Pw many icacses “ir "the'*creditor ts “entitled "to file 
and does file a caveat under section 136 of the Land Titles 
Koen} there may be no need to obtain an injunction. 

However, it should be remembered in appropriate circumstances 
that this remedy is available to execution creditors. 
CPerrxenp tics vand heim er iee't 

in “any “casein which a debtor"s interest in Land 
would have been exempt from seizure under a writ of execution 
if his interest has been exigible under legal execution, the 
ereditor will probably not be granted relief by way of 
equitable eaeiiionke. | 

Thies *isin face “jus Pra“ particu lar instance ‘of ‘the 
general equitable rule that equity will not grant equitable 
execution in any case where the property is of a kind that 


ts not table "to ‘execution "at raw at Fada 


eee Theat fect of Proceedings for Hqultabletexecution 

in equity the fact ‘that proceedings’ by way of 
equitable execution might be taken against property did not 
bind the property in the way that legal interests in property 
were bound by a writ of execution being obtained against its 
owner. 

One consequence of this was that the mere obtaining 
Gera udenent ord iwrit “offetecutfou@by a@creditor "did not 
prevent a debtor from subsequently conveying a good title to 
atts ed party, fred ‘of any “potedntiatelatn a nequity by "the 


creditor, of any property owned by the debtor which was not 
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bound by the execution at law. 

In fact, it seems that even the commencement of an 
action for equitable execution did not prevent the debtor 
BLOM sCOnvey i ieercOod st. tle (to sa thirds party. 8li therappli- 
cation were for a receivership order in aid of execution by 
as writ of elegit (a form of execution against land in 
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England by which possession of a debtor's land was 
delivered to the creditor until the debt had been paid out 
of the rents and profits of the land) it was held in Hatton 


8) : 
> that it was only when the receiver was-.actually 


v. Haywood 
appointed sby the court, that, a third party was;bound by the 
equitable execution. 
Similarly an order appointing a receiver otherwise 
than in aid of “an execution under elegit only bound the 
debtor from the time the receiver was ative inmexdnee and if 
the creditor still needed protection against third persons 
who might ae ae the property from the debtor even after 
thatetimel thes creditorawast entit@ed to an Gngunction restrain-— 
ing such a subsequent assignee from receiving the Or Opety 
There seem to be no cases which state at what point 
property is bound by proceedings in equity for an order for 
sale-in aid of execution, but by analogy, it is submitted 
that in such cases, in equity, the debtor himself is not 
boundubyeprocecdingspforssalevineequitycuntiltan order for - 
sale has actually been made and that even after that if he 
does assign his interest the assignee will not be bound by 


the proceedings unless the creditor can obtain an injunction 


against the assignee. 
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Ee. The Cyan weomes! Richt..to «hile and 
The Effect .of, Filing a Caveat 


It is obvious from the above that third parties are 
not, in equity, bound to the same extent by proceedings in 
equitable execution as they are by legal executions, nor, 
when they are bound, are they bound as early as they are at 
common law. 


This brings into consideration the meaning and 


Secect Ot sectvoneoorcl tne wand stties ager which permits 


an execution creditor who seeks to affect land, in which 


the execution debtor has. a beneficial interest, to file a 


caveat against the title of the registered owner: 


Any person claiming to be interested under 
any will, settlement or trust deed, or any 
instrument of transfer or transmission or 
under an unregistered instrument, or under 
an execution where the execution creditor 
seeks to affect land in which the execution 
debtor is interested beneficially but the 
title to which is registered in the name of 
some other person, or otherwise howsoever 
in any land, mortgage or encumbrance, may 
cause to be filed on his behalf with the 
Registrar,.a caveateying Form 330 inithe 
Schedule against the registration of any 
person as transferee or owner of, or of 

any instrument affecting, the estate or 
interest, unless the instrument or certi- 
ficate of title is expressed to be subject 
to,the.claim of, the caveator.2 


By section 142 of the Land Titles Act no subsequent 
instrument is to be registered against the title to any such 
land unless it is expressed to be subject to the claim of 


the caveator: 


So long as any caveat remains in force the 
Registrar shall not, register, an instrument 
purporting. to.affect the, tend," mortgage, oT 
encumbrance in respect of which the caveat 


170 


va watts dbo J ieild a 
ak kentbaossig ud dna3%a 


‘ 
Magis peaeeee” tee vd ers 


7S 


$s ots vets ae, Rivas as bawod 
“we 


i 
Uy 


hen’ antnaow ea notiarabeanea sit pik 


ae 7 
mE “Fe 44, ' a a 

BPRS, esltiT baad ody Me er ae ns ss a 28 
Lee) se - my : 


iotdwoob .bnel so5tis 69 @dese oie soathoas mok ry 


edimrey ds bitw 


sbivoexe 
@ off3 og Secaenih istaTeaed & dan” ror dbs. sLiusex 
. ieee Ae a I es = 
sipews ‘besiseveas sid 16 of3ka ad? seat 
4) are : 
gabau begeasssed o¢ pF gute ts ror teag Lied 
vas, #0 »besh seu73. 20, Juemelaaae , 
%) molusitneces? 10 Yoteners 26 3 : 
Tehau. vo .aouptt ead ries | bly ae 
tosSbets soltswosze afd stati colsgosxe oxi a” 
aeligsexe alt doistw ot basl gaelie of) 
odd tud wifarslousd betearsdat ai xo2 
to sman.@da ot betaveatges et dotdw ba phakS 
Yeveonwed selvisdio to ,n08%sq Tadic Berge 
VSR -SONBTInVIRe 10. egngtzo@ .bawl’ 
ot? Watv ifeded ehd ao bait? od o3 > 
sia mt £€ @xot gl ssaveo senate 
yee to aottexdatgox od 200tean ‘oly 
te 40,,26 .14anve 10 @eretaoags — ; 
Pe $36389.90. eanitssilis Yoecurss 
satin 2° dasmuvwiink add sesh cv aptor: 


ok 


sd 5 busastgxs ot. he Re me : 
e »19S29vaa oda A 9 atolo, ety) hac 
smpupaades on. 93a, errers; ‘baad dg, 20) Ket mati al 


decade ak Tacs eb0hd e032 sontagn. berainigey. widow! | ee 
We mhatnvadd 2 tootdy, of 99 onsevane uty abo . 


_ 
eo ada ised age hie 


Pr si sabes 
o 4 


ri a A tone sy aoa hi 
ae oF 


is lodged, unless the instrument is 

expressed to be subject to the claim 

of the caveator. 

The question then is what is the effect of filing 
such a caveat. For example, does the filing of a caveat 
bind the debtor's interest in the land as against subsequent 
assignees in the same way as a filed writ binds a debtor's 
registered interests in land? Or does the filing of a 
caveat have the same effect as an injunction restraining 
the sale of a debtor's interest in land? 

Themsmativamount, of judi ciaim@eonsiderats on that 
there has been concerning this issue indicates that the 
fitting of a caveat by’an execution creditor may bind a 
debtor's interests in lands which are not registered in 
his name in the same manner as the filing of a writ of 


execution binds his interests whichare subject to legal 


execution. 
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In Seay v. Sommerville Hardware Co. Ltd. Bec ine ie 


in delivering one of the majority judgments said: 


[The] Saskatchewan Act, as well as ours, 
contains the provision which I have 
quoted under which an execution creditor 
may file a caveat so as to attach the 
interest of an execution debtor whose 
estate and interest does not stand in his 
own name and is therefore an equitable 
estate and interest... lthinks the effect 
of the provision is that the equitable 
estatemor interestuis bound fo limited 
extent by the filing of the writ with the 
tegistrars as for instance Viet ne veavent .of 
the deatn and the adninistzeaoion of the 
estate of the execution, deptoxy,. the 
execution creditor would have a preferred 
CLatts. «a. Det that to pbindeitwee. aoe gts 
tered intérest would be bound, the tiling 
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of a caveat is made necessary. The fact 

that inasmuch as the estate or interest 

of the execution debtor is equitable the 

Shericig. In pursuance, of the writ of 

execution, cannot proceed to sale, but 

the execution creditor must take steps 

by way of equitable execution, does not 

necessarily result in theconclusion that 

the execution, or the execution and the 

caveat founded on it combined, do not 

bind the estate or interest. Indeed at 

one time it was held that in order to 

found an action for equitable execution 

it was necessary to allege and prove 

that a writ of execution was in the hand 

of the sheriff at the date of the commence- 

mente ot the action. 

Clearly, in the light of this judgment, in any case 
in which a debtor has an interest in land which can be 
reached by equitable execution, it is important for the credi- 
tor to file a caveat against the registered title as soon as 
POsstole 10 Oreer to bind the debtor ssanterest, 104 land 
against the claims of third parties whose claims arise after 
Phemtiline of the caveat, 

Lt does not seem to follow that a creditor must tile 
a caveat in order to obtain relief by way of equitable 
SBLOCuULLOU se Gsun OLMeL WOLdS, aL.teseememtuats duckeg. co reme V 
choose to bring proceedings against land by way of equitable 
execution without filing a caveat. But the creditor then 
takes the risk that his rights will be defeated by a third 
party whose claim arises after that tof the creditor. 

Notwithstanding the above, it is possible that by. 
Pitine a caveat under section 136 thesexecution ¢reditorodoes 
mot bind the debtor's land as it would be bound by a writ. 


‘ c 
In Heiden v. rit oe decided in the Alberta Supreme Court 
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[It] will be seen that this section does 

not create any right to an execution 

creditor except the right to cause a 

caveat to be filed and the caveat itself 

creates no right, but operates merely to 

notify persons who propose to deal with 

the land of the alleged claim of the 

caveator. 

If this decision means that the mere filing of a 
caveat gives a creditor no new rights over his debtor's land 
and if the creditor has no rights against that land under a 
writ of fi. fa. because the land is not registered in the name 
of the debtor, then it seems that the only way in which the 
creditor can obtain rights against the land is by obtaining 
relief by way of equitable execution. 

This result would mean that a creditor can not just 
sit on a caveat and expect to acquire rights against the 
debtor's land even as against claimants whose claims arose 
after the filing of the caveat. 

In conclusion, it seems that it cannot be said with 
Wieneanyrcertainty exactly how far ther tiline of (avcaveat 


goes to help a creditor in obtaining execution against land 


not registered in the name of the debtor. 
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Chapter V 
CONCLUSION 

One of the striking features of execution against 
land in Alberta is how uncertain the remedies are that a 
creditor has“against’ land; 

in*the first placéjetheresis sometdoubtiastto 
WHEEHEY there tis anybactualtrighttin Alberta to sell land in 
proceedings in execution. Then, even if the right to sell 
land under execution does exist, the requirements of the law 
as to how such an execution is to be commenced, by a seizure 
or Otherwise, so as to give the creditor the right to complete 
the execution by having the land sold cannot be said to be 
very satisfactorily established. 

Further, except in the case of an execution against 
an unpaid vendor of land, it is possible that the old common 
law rules that require property to be simultaneously saleable, 
seizable and in the possession of the debtor may apply to 
executions against land. This leads to the possible result 
that a writ of execution does not bind a debtor's interest 
in land which is registered in the debtor's name but which 
is occupied by a tenant or which is subject ‘to dower) rights 


belonging to the debtor's spouse. 


Another limitation put on the creditor under the 
present law is with respect to an execution against a debtor 


who is a co-owner of land. Some cases have suggested that 


execution is not even possible if the co-owners have jointly 


mortgaged their property. And in the case OL oint tenancies, 
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ineOcdenyfon angexectitLion.creditorptesaveidsthe,operationio£ 
Bhe “ichtaet survivorship, kityisgnuotesukGicientsfos him 
Nenely toptlleshiatyrit jagainstytheitittledtoettheeland devin 
facet, it is possible that when and only when the sheriff has 
actually sold. a joint .tenancy in execution. can the creditor 
DegSuUreathateheswillesnot lose allehisyrichts-againstathe 
Landpacea result ofthe .death tofathesgdebtor: 

Another broad field of uncertainty occurs in connec-— 
tion with the conflicting requirements of the Land Titles 
Act and the Execution Creditors Act as to what steps a 
ereditor must take to keep his writ in force and the related 
problem as to what creditors are entitled to share in the 
proceeds of the sale of land under execution. 

The remedy of equitable execution may be just as 
limited as legal execution. Rather than filling in the wide 
gap left by the common law and allowing execution against 
all kinds of property which are not subject to legal execu- 
tion, it seems that equity will only aid a creditor where 
the débtor owns property of a kind which is subject to 
execution at law but where the debtor's interest in the 
Property sais: such that the creditor cannot obtain legal 
execution against it. 

On the other hand, there is one situation in) which 


theypresent state of the law may be itoo much in favour of 


the creditor. This is in the case of a writ of execution 
against an unpaid vendor of land while the land remains 


registered in the name of the vendor. It seems that the 
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purchaser in such cases is bound to pay again to the sheriff 
any payments he makes to the unpaid vendor after he has 
actual morice, onecne filing of a writ against the vendor. 
Practicaliy se (tice makes if risky foreae purchaser. to, take 
payments on an agreement for sale without a title search at 
the time of each payment. Is there any policy reason why a 
purchaser, whose interest in land has arisen before a writ 
of execution has been filed against his vendor, should be 
subject to these risks and why a creditor should be able to 
Sit) back and do nothing in such cases sand still obtain a 
benétityicom.a thitemd’ party? 

It is submitted that these problems, and others 
discussed in this paper, may well justify some present day 


legislative review of the field of execution against land. 
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See Neate v. Duke of Marlborough (1838) 3 My. & Cr. 
407 a4O02ERR. 953. 
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Nestesv.sDuce Of Marlborough (1655), 400E.R. 9837 at 
987 per Lord Cottenhan. 


ingwominateo McClarysManutactiurame co.) 1917 12 
WoWoR. e2105(Sask, S.C.’ En Banc) @Haultain, C.J." said 
at p. 213 that this Act had been repealed in the 
Territories (presumably by implication) by several 
Ordinances dealing with the subject of execution. 


(Cat. mene. Col 9/0 Cu ho. 


Vecknarkeno=nakins Col, v.. Royal Bank, of Cans FGL922) 

Gms i een OL tO. EN co Res oe mC ROR. ek MeN SC mney) es 
RepgoOndonaMOrocs jlotd slit oO 25) eae eae he OA yb eR, 
338 (Ont.), Can. Credit Men's Trust Assoc. v. Beaver 
WAU ClGL i oelat deme L959 {eS aC. Rees) Ieee Ue Coad ee tol. 
TOG. Dek aah e Pe rersOlls Igo zZot mame lie Reet 04 2 Zea) 
SEW hee G.e 7) C. be Re OO M( Nan mance ke siilameand 
Siglar pGl955) 26 WowW.R. 929 “(Saek. "C.A.) . seA too see 

Re wWainding-upaAact. [loco | WoW nk COC a aoe. Gee) 
Lnhewitchetteewasenbeldsthatwanmexecutlonscredi LOredaa d 
not have a lien on land within the meaning of section 
84.0 asthe Winding-aup, Act, IR.S.C. 906. Scheel 445.46 
amended aby oral #.hb908,, 6c... 45. LntRe PP arcotieGLoGw ) 
GiWe We Reena OGAt ta.) OsiG. J) Riuey gels se Camtn at he 
was of the opinion that .a writ. of, execution did not 
create a charge, lien or encumbrance on land to make 
the execution creditor a secured creditor under the 
Bankruptcy Act. (eld ama oe lade) oe 


See sh back wSUDL aj.. is) laec tec oc. 

See Whitworthiv. Gaurain (1844) "S"hare 416 at 424 -°G7 
Pra neat Gacd tae een Git tt team) cone notes Reet Oo eames ee 
Giles we Grover Glos2) Jab .u.C. fc Uiolce, Of Lords) 
Geter al ceson, JJ. . ped tied! v6 

Peden. 72) (house of LOLdSs).. 
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liepar 218 

(CARD J) ee Atta. LL. Réac/ Ss. ], WR LERee@ IW 6: CALtak Sate) s 
CQB4Q)G1NeAdEe Ee EL.8595 243 EMRE OLIN 

(Siph me 2) 6S 36eVi cts €c.7/1% 

(Tupelaews Jachil sree elo. 

CT S71) MURREPGLEXxhy 2286 

CLECAES I mLGRedvaCheesi4s ,. 265L509RS 03% 

(i 8e2) £1 eheutice 72% 


Ddtmpeneratreson , Wil jivaty/94 per Aldéersont A). geat 
Ie -AOSeRpermlaunton, Tins atoll iAel2ORtands paver in dads, 
oN AAPA ete AAG ay 


(Gan wok oC elo OLeC wb. es seemke Sklareandsskiar 
C1958) w26GWoWeR. (5292(Sask.LCUA.) ZandeReerarton® (1967) 
OlieWPWeR@ele.l CAltat® S3Ca)< 


Cilésivin,.GrovernGl1832)) LRAtLiGe 72e€Hotse fohtLords) 
petraltatheson,alvrat “3. 


CAltas ERIS SAC eLO7O8 analost LARwrit: of execution when 
issued by the Clerk of the Court may be directed to the 
shentfttinofsanyejudicialedistrictéin,the Province Alta. 
Rules of Court, Form F). Upon payment to him of the 
proper sum, this sheriff is then required by section 
BAStotfuche, bandelitles. vAct eto ettransmiteavcertinted 
€apyeos the writ to the Registrar of Titles (cf. Re 
landmelatlesmeAct) PLO US jes aW. Wakeeeules ask auMasiter of 

Tit bes rs). Since there are two land registration 
dbstiuictra sim Alberta, 7it stems Gthat tthe terediton can 
have such a copy delivered to the Registrar of either 
GcoAbothmofathes ¢. tdisitriets. (tite writ when "filed with 

a Registrar binds land throughout his land registra- 
tion district regardless of whether or not the land 
Es$wi theiat athe judd cial edi st vaicieto £8t Vets he mee yw iio 
transmitted theaanrituito: hin t@Rabdm thood sMiilis.citt divty . 
Haim son ¢@h9 3) th4 echt. iit. Rael fr4adieD slarees2sy [0018] 
Qe HhaAR Tess (CALta. C.A.)) and ft binds property 
acquired) by the debtor after ther writ is) filed as “epaileh 
as land owned by the debtor at the time of filing 

Ghee Guseiicmstrome GUO Int BaiAlLca. L.R. 160, (1917) 37 
DOER. 1 /G8 RLV | aa Reo Oe tay eC. ARO Det 


. Hood Mis, 1. tdiad Pilatme onttG1 98), Al4 IAVta). th. R289 6 , 


GOsed Aner. IVS eel UIs) 32) Wwe Rages) (Alta, CA.) and 
Rogers Lumber Co. v. Smith PEGges 45 W Wa Re 44) 
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(Sasic 8 C_5 En Banc), 
Gann.) oo ern Att .e5 Couns la. 


GU Pee) ie Cr esti CH el Remde va Miler (1865). 24 
Uf CO pee OLOLCC. A.) the judgements of Draper, C.J)... ait 
Ged and ac art yo Ji dt oc More escone. Jo.  CONCUIITII ng) 
indicated that, in an execution against land under the 
AGH Din) MOG OO 0 2 lc Chessuanmduias, Nod. bound by 
a writ until it was delivered to the sheriff for 
execution. This result would seem to be equivalent 

to making the provisions of section 16 of the Statute 
of Frauds apply by implication to execution against 
land although the section expressly applied only to 
execution against goods. If these comments were well 
founded, this could mean that in Alberta, in the abs- 
ence of section 128 of the LandTitles Act, land 
might,.as.against, third parties, bei.bound by. a writ 
from the date of delivery of the writ to the sheriff 
fon jexecution rather than shrom sthe, teste of the writ. 


See Encyclopedia, supra,w,ns 4 at 482. 
GilesiVenGLroverm (LO32)0 lull. L.Cemi2e (houses o.Lords) 


TOF 


perm attesan jb. , wit. /sand see, Bacon, sitipra nm. 2 7at 413; 


in Emerson Vv. .Simpson,.(1962) 38 W:W.R. 466 

Gls CaS ieee it wassheld that) the Grown in rieht of 
Canada under a writ of extent (a prerogative writ) 
had priority over prior execution creditors under 
registered judgments against land. 


Howphtonm sy a Rushb yyy Gl686)4 Skin.925/, 90 °E IR. 117 and 
Wheetlyev. Lane G16609)) 1 Wms. saund 216) Soak eee o. 
BywtA lta. sRuliesj.of eCourt 356.2 ywritsof execution scannot 
be issued, without leave, after the death of the 


Cepizo ia. 


Cilesevy a Grover (GL5 32) el eel Came GLOUG eC O lel. ot esp 
per Alderson, J., at 96. Compare with Nichol v. 
Pedlat and Jotinston. (1919)| 2.WsWoR. 742 et (16) (Seek. 
@olAz). sin whieh \i.ti.was sheld that when the sheriff,sells 
land under an exécution he has "the right to sell all 
of the execution debtor's interest in the land" and 
this includes the debtor's title in fee simple, his 
interest as tenant of a mortgagee in possession and 
his leasehold interest in uncut crops planted by him 
on the land. 


See Doe Uiftany v. Miller (1050) 6) U.C.0.8. 426 (Onet.) 
pec Surnsgel., at 6ivaid  s6- ; 
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(Alta.) Rules of Court. And see Morton and Cowell 
yer Hoprence (1924) 3 Dela. Clee edd ew. We Roo 
(Alte. VAD.) where “it a's tel'd thateafter the’ sale 
by the sheriff of the interest of an unpaid vendor 
under an agreement for sale of land, the purchaser 
from the sheriff is in a-‘position to enforce payment 
of the unpaid purchase price under the agreement for 
sale subject to any defences, legal or equitable, 
which the purchaser may be entitled to rely upon. 
AV GeAnmcochnlin v. Masseysllar ti omCOms bid ni1 04 9 )mno 
AE ab neR 959 2 at S9VeRBeck. JI.pe (dissenting in pare) 
Satdmthatvone. a sale andethe:tecuesor a transtereto 


the purchaser —‘and, in® view of our Land Titles: Act, 
I should say on the purchaser, also, obtaining a 
certificate of ownership - the purchaser may take 


proceedings to obtain possession." 

Hardistey v. Barney (1696) Combs 356, 90 E.R. 525. 

(Al talyP RUSE 1119:708,¢'c..> 129%. Si nMsone® case's? tht's Act 
may not apply to writs of execution by the Crown. 
SeemSitrava lv. Straka’ C1970) 73 WAWRe P5OR TA lea. S.C.) 
and the cases referred to therein. 
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Ree Condinehstate, 61914), 7k We ReBusy7y GAltakt® Seco 
Chambers). 
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S6081d2= atee20% \ See also* Harte v.eRye (1904) SPwiwers 
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(191 209S WAwteR Beigel ewe Lar @6SoetAl tate SeCs Chambers) . 


Raeloverandebulodeat C1912) saw. Wee Ol, eee Waele. sO Go 
CAL Cant Se CRP Chambers)% 


(29 TAN ESAWRW.Re2 1260 (Alta. S.G.). 

Id. at 1284, 

MV9C0 jel wew.RAO501 (CAltas Master¥in’ Chambers) . 
Id. at 622. | 


See Whitworth v. Gaugain (1944) 3 Hare 416, 67 E.R. 
LAGGMAEES vl. PHNAS 285 + 4die ER Re 400R 
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(BS9G)2264S570.R27282 (€S. Gls fren WWE TA): 


Leevat 290.8 See ‘also Davidson Ve Davidson *[1946 ] 
SIOPRMELES*(S TC. CU ALFomeB $C S) S*and@Dunlop, supra, 
ee ieee ee Oe = 2 OG. 


Iwyne's ‘Case (1602) 93 Rep) 80b;°76 E.RY 809. 
(Pup FyPSL3ORLize tates ts 
See intra *ppesl0s8 4— 91143 


CAttaty: Fraudullent Preferences Act * RsS FA 119705 
cy She se 


See Fintra pp Pelys "= LLr4? 


S@prarpp es 702974: 


see alsominira pp. 129° — 150°%as to the effect "of a 
conditional assignment of the interest of an unpaid 
vyendor) tinerca spp « *2304—-*'3 Pas’ to the seffrect tof 
tenants in possession, infra pp. 139-142 as to the 
effect of spouses with dower rights, and infra pp. 

151 - 152 as to the effect of a conditional assignment 
of a mortgagee's interest. 


Ciiw Gillies) tv ShGroverICLe32) VPTH SL &C Se 872 ACHouge’ ‘of Vords) 
pemsbatiason, Mit .eat t/4j-eper Vatichan, "J. at P43 sand 
pew Linda, #iecss. at 203, ‘Lowthall vo Tonkins 301/740) 
2d aoa Sa eA. 300, 42 Zena woe feiss ALR to 40 eeand 
Payn el iv... Drewe /(1804)> 102) E JR «*9 31 “at. 9377, 


Giles Wv. "Grover \¢1832)) POUSUSC +7 2fat 74 per “Patteson, 
HMSCHouselio & Words.) 


See wteanes sve WEUkins ©¢1749)< 1 Ves. Sen. 195, 27 
fone 897 Shenoy vie Welle eC ES0y ea lLOgtaste2/.5 ae lLOGe kane 
NOOAeand BR Ai es Pop er” (S15) 6 Pricel 114; 146 5k oR. 
To Ole 


Sie Sintra pp. 142) - 143. 

See infra p. 143. 
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CAbbag MR tSvAln1970,ecael4bpeaSee ResFraudulent 
Preferences Act, Re Commercial Securities Corp. Ltd. 
Li95 7) eolW WR O97 lie Bs CoS SC )Mitora alcase under 
Simitar®British Coltmbia\lLegislation. 


(Alta.) 1969. This rule and the Fraudulent Preferences 
Act probably have to be read subject to the common law 
rule that only property of a kind which could be taken 
byteredi tors .inasatisfaction#ofitheis claims was 
subjectyto the Fraudulent Conveyances Act,+15/0., See 
WomcugtdyveeDodd, (841) eRCrags Pim l00 4412 Eak.n42 Sq 

Dou dacw Dureng (1790) 1 Ves.June 196, 30 EVR, 9290, 
Barra craven CullLochmULSIO) soa kava neem LUO. 169s Eas 
1@43Gandistokoe voRCowan, (286B)029 Beay. 637, Wo4 EtRe 
775. For this reason most choses in action were not 
seizable. The same principle should probably also 
apply to conveyances of interests in land which are 
sought to be set aside so that the property can be 
levied in execution. 


SeetRapetivisPerchard, (1/94) (IeEsp.a206pul/0n8.Rags29, 
iurayevesMacnay (1843) 11M. & Wo 267, 152 E.R. 803, 
and barrack a MyCullochuCléa6)is kay: Ga Jel L0 me b9 
E.R. 1043 for the common law position. 


(CALEan Rows elo 1 OU, Cutnd 4-6, ue ASmt Omthestactmtna ce 
fraudulent preferences were. not prohibited at common 
law and by the Fraudulent Conveyances Act, 1570, see 
Beiiliveau@y..Mililer (14912) 4 Al¥ak LER® 108ea1° WNW. R, 
5888 (Adtal @ al De)« 


Seeevalkiemve pliellact: G1896) '26uS. Cun coe CS aC Ge 
Eronanewehe). Davidson. vy. —Davicacons (19464 5S, CaReeeisL) 
(SCS Cletronms ©. Cove and, Condonkv. (Gassall (1928) 723 
Sasicn alc R seed 2), plo 210) |p soe Wis Whim on CSa6kia Cy ALE. 


At ae Rio Ae tlio. 1.0 A Cue Lo Ole 
(Altaand Sod .1906 4 che 6260 bead 76 


(bea) mo LACUCe Muay Amen GME Lac Cae soln will Odi Cae 
sh5 4045 )%. 


tO opie At a cea Rote tl epost eo BWiy Winds 
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Subject to the liability of a fraudulent conveyancee 
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And see Re “Judements Act., (R. v. Hamilton (1962) 139 
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creditor for preservation of the land in which it: was 
at the time it became bound or-was seized must be 
vindicated by an appeal to the powers of the Court to 
grant such remedies, as an. injumetion or, a) receiver 
order, and that such remedies are remedies which are 
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judgement Webtor* privr to *'the’ time at’ which the’ sheriff 
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nis Hands!" = (Ld. ate eo7)°, Of Pe* substitute Winpaid 
vendor" for "landlord" in’ these remarks, it would seem 
tor follow that°af theticreditor wants! to ‘col lectitche 
unpaid purchase before the debtor's interest as unpaid 
vendor “Wersold ander thestile faye Gated sctnecessar ya'to 
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the filinse of a writ against an unpaid vendor can be 
compared with filing a writ against a landlord. [In - 
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after the tenant has notice. "But®*clearly, it is 
suggested, future rents will not be bound by a writ. 
To ‘prevent these from being paid to the debtor until 
the debtor's land its actually sold in execution, the 
creditor will have to garnishee or obtain a receiver. 
The same principle should apply, it is submitted, in 
the case of a writ against an unpaid vendor. As to 

an execution creditor being granted a receiver against 
a purchaser under an agreement for sale see Weidman 
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planted by a tenant) on land which the tenant had 
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Supra pp. 83 - 84, 


See Edmonton Mortgage Co. v. Gross (1911) 18 W.L.R. 
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registering a mortgage made after the registration 

Of 4a fwritto®, execution and by digcharmeing akeaveat 
which he had registered, before the writ was filed, 
tomprcteat nis sinterest undervatdebective nortgarce, 
made before the writ was filed, see Rogers Lumber Co. 
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person. 


Marshall Welds Alta. Covev. Aligance iIrus't Co, C1920): 
Seeley BLASER U50715, AICO OAE BI Re Wh Rae S010 7y4 85:2) /D AL OR GUU 


(Alta. A.D.) and see Kirkham, Priorities of Mortgage 
Advance steel Gd = GIGS) *GPPAeiay, Fe Ree S10. 


(EIR? 2a |e R2RED TP Re.. SIRO =P RL O92 ASP aR Ow CA te. te Da). 


Supa app 4 6/08 =a 8/i49, 


263 


1 


E> Obi aoadak oats 7 bees beg ot 
"i : ¥ 


; ‘ AN A db a a 
ny 2 ay WW" teed alae, tot 376 anoorge rs m8 ah oy tom 


—_ ort wee demons divalent = arte 


128494 Oohts S47 0d bo saerg tow ted to. oisot 
ai ,xodded: ois Panis ga ‘be bth eaw Dibe RS 


LORRY: Bidet bons! ee 
mh! oue Bas PRE VX 2 ef WW t TO OS 
Pan rn 


cf eo wii: ae Le cee Ae hat 


Las : s 
7 7 v i 
' iy 


on r 
ieixpat suk Sp 


, ee dab see ala ' “eo « VA 
hain 
| 
a. 


ru 
£3 no yraidoM 

SL 7 eee: a tak 

sried toakbexs adi-ed ety ~ . (oaed of 1.0.8 .Aese) 


rom Vo tos hus .bt asa reeeisxug & aose eee 


a - ; » Bie tea we 1 {i <2 } 3,29 


Cea. » AHH) S08 Jf. nett an (Oe ft) aebged © 


iw. te ,2es (bus) eh 2 caer 


) 


; a “ 11 
ae . 1 veogaM .¢ gi tds od iste. mpinead ube A 
r 3 s x baw a of 7 fi s i a «@ 3 TA) r S e a . & a * P | ¥ re 6 (et 
) a8iew Jor Blvor sodibsaro motpusexs aa 3 ada 6 6b. 


‘bes 
bad 2nan02 of9 doidw Boal oo taene3 5B Ye 


; Le aie nae iM ‘ 
aw tEeyw .B. eed2 rogded abbiuvoacs: ots ao ri. tier. 
¢ ee aed £8 * qq 5B 
P eh) 
1H OL 4d AT .© .O8 Sang aton not comh a aot 
i Pre ndhetatd wer ate oy. aan “tee ane ee 7 Es 
Lf 6 gRwgyh, 42 WE gah GUAR a hie Oe BIR ) 468 
ey C725 iy eth Ba of bier 2 23 aR TT Ol f 207 NS 
re] 4 m) 3 "% z a FP yz | bai “3 2 5 ‘4 ? Sm om aad yt ogi > grksad dal 


4 


¢ bes aolse sexe < exer nae 
: eny Sow add axeted ,betedealaer had an dotdw 
j ¥ aVidveteh s yebnu d¢a7s9pt eke 3 oadeozq ae 4 
odd seeps pee ,BoAk? enw es sia stole shen aie 
oe 8 shunt) £00 AW :ge £e2t) sakes Rial m 


a - 
prsT A. 4e NOL) i abba ” 20) na est tins epsom <pywae he ’ ne on so 
Ves, ty S42. * ve me .aelaul gaia aoa, bas il wd a 

; is (com 
\ «Kid esakhah © (ALCL) aent pina ae as 
5) haotA iz ef ” Ny ‘ ed LA)- ‘SES a0 OL az. : 
eR \ Mek M & KO LOL). mewd. bas, ve luyadoM 


orpeseasat 2atdeb noltuge¢s os Ayldy ad (Aso 


heen sab ie’ 98 yp kuws a94 OD fon tay. er ae 


My gy 4, ofa bund on. ea Spomghet, ate 
aw, | 


shee Ae Ps 


10 9 3 gizt .o Has rs 


m vs fs 

as ‘it hua Hs a sel } ag uaad 
. 

uf ; 


iy 
j 


oe 4 


: a 
: on 


432 


435 


436 


437 
438 
439 
440 


44]. 


442°) 


443 


CAN Gary eRe. Se A 1 9.70. Be OS sre Oo )s. 


CAttam Menor Ar (9:70), ee 35% 


Qf) coumsesthesPossessaryeLiens: Act, §R.SvAD L970 FRc. 279, 
now gives a right of sale, in some circumstances, of 
ecodsyheldvinder a tien: 


Biittdercs ULensActj ek. OwAn LO7Ommce: 55, 6s.. = 9.Cl)e 


Megarry and Wade, The Law of Real Property 391 (4th 
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Compare with Lord Abergavenny's Case (1607) 6 Co. Rep. 
78b, 77 E.R. 373. This case involved an execution by 


elegit against a joint tenancy in land. It was held 
to that case that whewjointetcenantecould not) by jhe own 
age defeat the tereditor s execubvon but thats tite 
debtor had died before execution; the survivor should 
hold it [the estate of the debtor] discharged of any 
execution to be sued against her." In that case the 
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execution by elegit had been completed by the delivery 
of the land in execution to the creditor. It is there- 
fore suggested that the words "before execution" meant 
"before the completion of the execution" rather than 
"before the commencement of the execution". Robinette, 
im ni stove! Joints Temancyiingland easeverance by Writ 
ormeexecucton (1 951)e9 iCanteBar Ri 666 fate 668s sugeesiped 
rie a *seizurer oft Jandvunder tatwrditriote fivteris taicias 
should sever a joint tenancy. He made this suggestion 
on the assumption that the rule in the case of execution 
by fieri facias should be the same as in the case of 
execution by elegit and he also said that the rule in 
the case of elegit as establishedby Lord Abergavenny's 
Case was that a joint tenancy was severed upon a 
seizure under that writ. However, the Court in that 
case did not state that a joint tenancy was severed 

by, aliseizure.e Rather arhatwthe:Countiisaidi wastithatéta 
SUrvivorwunder a) joint tenancy had priority? if) thie 
debtor died "before execution". As argued above, these 
words probabil yi trefex\tolithe vcompletition wfip'ans executwon, 
by delivery of land to the creditor under an execution 
bymelegia® om bye disale of ttheland) by ther sheriff in an 
execution under fi. fa., rather than to the commence- 
ment of an execution by a seizure, 


Viatoves'warersona WiProperty OORG4thiy eds 19.6./)..6 Tfi.a 


‘joint tenancy of land is severed it is suggested that 


the fact of severance should be forthwith endorsed on 
the certificate of title to protect the assignee 
thereot.waribute see, Stonehouse w Att. Gen.) of) 1B..G. 
PUOG2[)0ESL CIR SLOSiiWwhevtera ‘tCransifer ibywa poodnti\tenant 
was registered after the death of the transferee and 
the survivor was not allowed a remedy. And see the 
comments on this case in Thom's, supra, n. 294 at 428 


et seq. and Raney, Severance of Joint Tenancy, (1963) 
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57 etaeiw alder. WCNC Rh CopaetEmwassine! dethaterthe 


registration of a judgment did sever a joint tenancy 
in British Columbia. But this case was later over- 

misled) in PRe Young iWetate $0969) 66 WoWoR. 193° (B.C. 
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(Manien0 .5r.)1.0 Re Young Estate (1969) 66 W.W.R. 193 

Corr Om Guise) ase RE MceDomad ds C1770) seilew. Wok.) 4440 (Be Con G.) 
Sune bOmuumbers L tdiwve.iioheniaye Lo Galle os WoW. 572 
(B-C.S.C.) and Thom's, ‘supra, m. 294 at 428 et seq. 

But see Re Chisik (1969) 68 W.W.R. 431 which suggests 
that an assignment in bankruptcy may operate as a 
Several cem== lh Ower arn Giia cot 11932, ])OlsR.. 30) vate 360 
(Ont. —CwA.) Grant, J.A.,)in delivering one: of the 
judememisrof the, Court, .satdeine dictum that alerant by 
One tenant of a life estate to a stranger would suspend, 
but not sever, the joint tenancy unless one of the 
jJOint tenants died) before thewlite tenant. Thistdictum 
was disagreed with by Burton in his note The Severance 


of Joint Tenancies in Fee by. thes Graniy of La Lite 


Es tatau (l962)--205Us hace ieeanew) 1297 in. Rew lend 
Repistny Acts Ke vApplication of epenn "(1951 = 15204 Now. 
Re CN Geer 20 (Cem. te wacko lich ater em eee cuore too 
of aryjudementeat-Lleastesuspended, if it .idid, not, actually 
sever, a joint tenancy of land. This judgment may 
have derived some foundation from the dictum of Grant, 
J.A., in Power v. Grace. However, the Penn case was 
overruled by Re Young Estate (1969) 66 W.W.R. 193 
(B.G.GeA.) which however did not expressiy. discuss. the 
possibility that a joint tenancy was suspended by the 
registration of a judgment. Notwithstanding this, 
there seems to be now no authority to support the 
proposition that a joint tenancy of land is suspended 
by a writ of execution being filed against the land. 

Poe the VOuUnpe case, eid. ,eathlOleands 2Obs Maclean ican, 
in delivering one of the judgments, also discussed and 
rejected the possibility that the mere registration of 
a judgment might operate as a charge against the right 
Of sUuUrvVLVOrSsiip Without actually severing, thes join 
tenancy. 
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Tdegat, 284.8 Also lseesSouMcCondy& Co. v. Chatfield 
HIZ46 1S ORWAN. 1, as tolanl) execution creditor, whose 
writ was filed before property was sold in a mechanic's 
lien actiion, having priority over creditors whose writs 
were filed after the sale; Beaver Lumber Co. v. Quebec 
BankOC1oig) Ell. Sagk, LiRees20,WG2 PD. LERS 7795 [29781 
ZiWeWeR. LO52eCSaskaaChAaleas £6 creditors tiwhosedwrits 
were filed while the debtor owned land having a prior- 
ity over creditors whose writs were filed with the 
sheriff after the sale and Donaghue v. Can. Bank of 


Meommercem 929) 4Ge0eL. ke O40 (909 15 3 WLW wel09 


(Alta. #S.C.).° asi to,one’ execution) creditor of three 
joint and several debtors having priority over an 
execullongecreditorpotfonly one of the,debtors, 


(imp. )7tseulgzs J .ec. foe 
inray vegtagnaye(1843)R11eM.. GgWAR267 B15 2nn Reese. 
(Alta.) R.S.A. 1970, c. 148. 


See Re, Landeurtiesmacte (LOS jet/enltag Lees Copmlod 3) 
AmWe WeR OTe CALTagws.C.> Chambers). 


Scotter. co clOle ym o0/)) Setasteso/ fe 0S E.R. ae J 
(Alt as |i RESBA® 1970, (cee 338; 
CAl tem msetzures ACt. ok «S.A Lo 0s  Chimoo 06) Samo 


See #errie v.S0teghorn, (1860) 19 U.C.0.8. 241, and 
Henderson! ve. Fortune —01859)) 130°C .0.B.) 520. 


Loder v. Creighton (1860) 9 Upper Can. Common Pleas 
205 eebutSsechDunlop, supray  nkedd2Cata2554a> 2o6. 


Thompsons v. Yockney! (1914) 950)S2C.Roe24,;16 Di.LeR. 354, 
670 WTRG 13970 (S.CRC.) ilandjSetter v. ThegRegistrar 
(hO14) L2OADWLE RAP 166 ,y/ WaWeRn COLSSS0SV. bak. 256 

(Al taweae DD.) 


(Alita) RaSsAw 19705) cs 638.4 SeepPease vy. fudge 
1914) WAW.W. bepcOos (Sask. px. Segeinewhicheidteweas held 
that the sheriff should not sell a mortgage unless he 
ean getisa.reasonablespriceploteditsye iis thepsherift 
cannot get a reasonable price the creditor can apply 
for an order to sell the mortgage at the best price 
obtainable...» Also, see»RerLand Titles Act, [1921]. 3. W.W.. 
Rea H27i (Sask .aMastéredip Titles) yingwhich. Jtwwas, held 
that after a mortgage has been seized the registrar is 
justified in refusing to allow any registered dealings 
with the mortgage by way of transfer or discharge 
until the seizure is withdrawn. 
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see Anglo-Italian Bank v. Davies (1878) 9 Ch. D. 275 
(EneesCA.9«<perl Cotton, 125, f ati 290 - 291. And see 
Cooidbuney wo itccne bli (No wo) ClL92 9136 Mans R. 395), 

LOS O |W Dawe. SOG 1920 JS a9W We RLa622 '(ManieC.A.). 


Also cf. Dunlop, Some Aspects of the Charging Order 
as+a Remedy’ for Unsecured Creditors (1967)  3.U.,B.CxL. 


Rev. 83 and Dunlop, Execution Against Personal Property 


in England and British Columbia (e917 201 74 UP Bee. Ceemev . 
iyi bss 


Anil onl talivaneBank\ vy), Daviles kGUSSO)NOMCh. oD. 2/5. at 
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Anglo-Italian Bank v. Davies (1878) 9 Ch. D. 275 
Cine. 1C., Aie)o. 


(Aran) meus. A. 1970sec. £95), 
Smithy mecowel i: Gl 8S0)o"0. 650 meoecEne. CAs) 


Ci. Holmesiive, Miliace @l893)— i008. 551 pen windley, 
Ue Je. arenes —) 557. This procedure relates, to 
applications for equitable execution of a kind other 
than granting a receiver or an injunction as the 
procedure for obtaining the latter is expressly dealt 
Withpeinetse ct on34-G9)! fo fH ithe, J udi cature Act), gkas . A. 
19 7,0. ch, 9383. 
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Anglo-Italian’ Bankiv. Davies (1878) 9 Ch. D. 275 
(Sree Gye ip exe Cotton wel) (gate l.. 


See Re Manchester & Milford Ry. Co., Ex parte Cambrian 
Ry Co. mC LSS I, SOh a Demo 4S CEN se GlA. ) wer Jessel), 
MURS Tate .655;, Weate WVeduke: of Mavi borough (838) 3 


My. & Cr. 407, 40 E.R. 983 and Anglo-Italian Bank v. 
Dawe esae(ts:/ 8469 (CheeD!. +2.757.CEn eo Claas. 


Eg. in appointing a receiver in aid of execution under 


the writ of elegit. See Anglo-Italian Bank v. Davies 
GLS 7890-9 sCh. Wek2 / 57 (ing. iC cA eat W283) pesmwiecsiely oM..R: 
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